




REPORTS OF CASES' 

HEARD AND DETERMINED 

BY 

THE JUDICIAL COMMIT FEE, 

AND 

r H E LORDS 

or 

HER MAJESTY'S MOST HONOURABLE 

pri\;y council, 

ON 

APPEAL FROM THE SUPREME AND SUDDER DEWANNV 

COURTS 


THE l^AST INDIES. 


BY EDMUND F. MOORE, ESg 

BARRtSTBR-AT-I.AW. 


VoL. V. 

1849 — 54- 


CALCUl TA : 

•fHE UNIVFRS’TY. PRESS, 14, COLLEGE SQUARE. 




•L I S.T 

« r THE 

JUDICIAL COMMITTEE 

OF 

HER MAJESTY'S MOST HONOURABLE 

•PRIVY COUNCIL, 

ESTABLISHED BY THE 3RD & 4TH WILL. IV,, C. 41. 1 

FOR HEARING AND REPORTING ON APPEALS TO HER 
.AIAJESTY IN COUNCIL 

1849 — 1854. 


The l5arl Griux'ille, Lordf President. 

The Marquis of Lansdowne^ fermerly Lord I^rcsident. 

I'he Duke of Buccleuch, formerly Lord President. 

Lord Cranworthf Lord High Chancellor of (»re:it Butain. 

Lord Lyndhurstf fownerly I^rd^High Chancellor of Great Hiiiain 
Lord Cotieptham^ formerly •Lord High Chnnceilor of (ireal^ Bii- 
tain (deceased). 

«2..ord Brougham^ formerly Lord High Chancellor of Great Britain. 
T,ord Truro t lat(^ord High Chancellor of Great Britain. 

Lord DenmaHy late I-ord Chief Justice of the Court of Queen’s 
Bench (deceased). 

Lord Langdalcy late Master of the Rolls (deceased). 

Lord Camphell, Lord Chief Justice of the Court of Queen’s 
Bench. 

Sir Lancelot Shadwell^ Knt., late Vice-Chancellor of England 
(deceased). 

The Right Hon, Thomas Erskine^ late one the Judges of tlic 
Court of Common Pleas. 

Si? fames Parhe^ Knt,, one of the Barons of the Court of Exche- 
quer. 

Sii* Herbert JePiner Fust, Knt., late Judge of the Prerogative 
Coufrt (decea^^ed). 

The«Riglit Jlon. Dr. Luskington, Judge ot the Admiralty Coiiit. 

• Sir James Leveis Knig/it ^ruce, Knt., one of the Lords Justices of 
the Court*«or Appeal in Chance* ' 



IV 


LIST, OF THK JUDICIAL C0^1^U1TEE. 


Sir James IVigram, Knt., lale one of^the Vice-Chancellors* 

Sir Edward Ejau, Knt., late Chief Justice of the Superine Court 
at Calcutta, 

The Kight Hon, 71 PemherUn Lcigh^ Chancellor of the Duchy of 
Cornwall. • 

Sir Frederick Pollock^ Knt., Lord Chief Baron of the Court of 
'"exchequer. 

John JerviSy Knt., Lord Chief Justice of the Court of Coni- 
mon Pfeas, 

Sir John Epmillyy Knt,, Master of the Rolls. 

Sir George James Jurner, Knt., one of tljei Lords Justices of the 
Court of Appeal in Chancery. 

Sir John Pal/eson, Knt., late one ol the Judges of the Court of 
Queen’s Bench. 

Sii John FodsoUf D.C.L., Knt,, Judge of the Prerogative .Court. 



A 

TABLE 

OF THB 

CASES REPORTED 

IN THIS VOLUME. 


Annundocliunder Sundle^ Alutlyloll Seal ... 72 

Anund Lai Sing Deo 7 K Maharaja Dheraj Gin rood Narayun 

I)eo ... ... ’ ... 82 

B. 

Baboo Kasi Tersad Narain Mussuinat Kawulba.si Koocr ... 146 

Benares, the Collector of| Douglas r. ... ... ••.371 

Bengal, the Bank dl', v, Fagan ... ... ... 27 

Bengal, the Bank of, v. ^facleod ... ... i 

Bengal, The Goveniiiiciit of, Nawab Jului Hossein Khan... 467 

Dent, MultyloirSeal z'. ... ... ... ... 328 

Doolubdass Pettamberdass r/. Kainloll Thnckoorscydass .t loy 
Douglas z'. The Collector of Benares ... ... 371 

K. 


KasUindia Company v, Nuthumbadoo Veerasawmy Moodclly 217 


East India Company v, Oditchurn Paul .. Jt. 43 

F. 

Fi^an, the Bank of Bengal v. ... ... ... 27 

II. 

Hajji Joosub Bhulladinan, 1 oughnan ... ... 137 

Hyycock, Jenkins v, ... ... ... 361 

Hydi;oos, The ship ... ... ... ... 137 


Jenkinifz/. Hcycock 



vi 


TA&LE OP CASES. 


K. 

♦ ‘ I'AOE 

r 

Kadir Bukhbh KLan 2^. Mussumatain Fusseeh-ooa-Nibsa ... 413 

L. 

Lougnan z;. Haji Joosub Bhulladina ... ... ... 137 

LtxIIoobhoy Moltichund, Ruckmaboye r. .... ... 234 

M. 

McKellarV. Wallace ... ... ... 37^ 

Macleod, The Bank of Bengal zu ... 1 

Maharaja Dhcraj Gurrood Narayun Deo, Anund Lai Sing 

I^eo z^m ... ... ... ... ... 82 

Meerxa Ally Mahomed Shoostry, Musadee Mahomed Cazum 

Sherazee r. ^ ... ••• 1875 196 

Musadee Mahomed Cazum Sherazee r. Meerza Ally Mahomed 

Shoostry ... ... ... ... 187, 196 

Mussmnat Kawalbasi Kooer, Baboo Kasi Persad Narain r. ... 14^ 

Mussumatain Fusscch-oon-Ni.ssa| Kadir Bukhsh Khan v, ... 413 

Muttyloll Seal Annundochuiidcr Sandl^; ... ... 72 

Muttyloll Seal v. Dent ... ... ... ... 328 

Nawab Ainin-ood>Do wlali ?*. Syud Koshun All Kh. n ... 199 

Nawab Jafur Hossein Khan, The Bengal Government v, ... 467 

Nawab of Surat, In Ke ... ... ... ... 499 

Nuthiimbadoo Veerasawmy MoodeHy, The East India Com- 
pany V, ... ... ... ... ... ai7 

O. 

V 

Oditchurn Paul, The East India Company v, ... 43 

" R. * . 

R^i Sri Kishen Rai Huri Kishen ... ... ••• 4^2 

Rajah Bommaranjee Bahadoor.^/v Rs ••• ^ ... 298 

Rajah Sutti Churn Ghos:il v, Sri Mudden Kishore Indoo ... *07, 

Rajati Vassareddy Lutchmeputty Naidoo, In Re 3 ^^ 

llamloU Thackoorseydass, Doolubdass Pottamberdass v, ... ^ 109 
Rawut Urjun Sing t^. Rawut Ghunsiam Sire* ••• 

Ruekmaboye, Her {iighness, v, Lulloobhoy Moltichund v,. 234 



TABLE OF CASES. 


Vll 


S. 


SreeiaAint L.al Klian, Watson ... ... 

Sibnarain Ghose 7 fn Rf ... 

•Sri Mu4flen Kishore Indoo, Rajah Sutti Chu rn Ghosal, z'. 
Syud Roshun Ali Khan, Navvab Amin-ood-Dowlah v. 

W. 

\)?allace, McKellarz\ ... ••• 

Watson z\ Sr eemnnt Khan ... ,,i 


Api‘ENmx. 

Order in Council of the i^tli Junty 1853, relating to the prac 
tice of the Judicial Cftinmittet; ... 

Act, 14 & 15 VtcL.y c, 83, classes XV'. and XVI., to improve 
the administration of Justice in the Court of Chancery, 
and in the Judicial Committee of the Privy Council ... 


PAGE 

447 

322 

107 

199 

372 

447 


ix 


xiii 




APPENDIX. 


O n D E K ^ I N C O U N c: 1 E. 


Ar the Court at Buckingham Palace, the r3th of^June, 1853. 
• Present : 


Lord President. 

Loid Steward. 

DuJre of Newcastle. 
Diik^e of Wellington. 
IvO rd Chamberlain. 


Thk QitMfn’s Most Exckit.kxt Majfsty. 
^Iis RoY\r Hkuixi^s Prtnck Atukrt. 


Earl of Aberdeen. 

Earl of Clarendon, 
Viscount Palmerston. 
^Mr. Herbert. 

Sir James firaham, Bart. 


W’hp:reas there was this day react at tlie l^fiard a Report from 
the Rigliii Honourable the l.ords of the Judicial Committee of 
thc^ Pri\^y Council, dat^d the 30th of May last past, humbly 
setting forth that the Lords of the Judicial Committee have 
taken into consideration the practice of the Committee, with a 
view to greater economy, despatch, and efficiency in the appellate 
jurisdiction of Her Majesty in Council, and that their Lordships 
have agreed humbly to report to Her Majesty that it is expe- 
dient that certain changes should be made in the existing practice 
in Appeals, and recommending that certain Rules and Regula- 
tions; therein set fgrth should henceforth be observed, obeyed, 
and^ carried ftito execution, provided Her Majesty is pleased t<j 
approve the^ same : 

^ Heflt- Majesty having taken the said Repog. into consideration, 
was pleased* by and with the advice of Her Privy Council.^to 
at^prave tlifereof, and of the Rules and Regulations set forth 
therein, in the^words /ollowing. videlicet ; 
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Appellant, 
when success* 
fill, may re- 
co«. er costs of 
appeal. 


Transcripts to 
be sent to Re- 
gistrar of 
Privy Coun- 
cil. 


Transcripts^ 
may be print- 
ed abroad. 


I. That, any former usa^e or practice of Her Majest]j’*s 
|Prk/y Council notwitWanding, an Appellant \Vho shall, suc- 
ceed in obtaining a reversal or material alteration of any judg- 
ment, decree, or order appealedirom, shall be entitled to recover 
the costs of the appeal from the Respondent, except in cases in 
which the Lords of the Judicial Committee may think fit other- 
wise to direct, 

II. That the Registrar or other proper Officer having 
custody of recoids in any Court, or special jurisdiction, from 
\Vhich an appeal is brought to Her Majesty in Council, be 
directed to send by post, with all possible despatch, one certified 
copy of the transcript record in such cause to the Registrar of 
Her Majesty's Privy Council, Whitehall : and all such tran- 
scripts be registered in the Privy Council Office, with the date of 
their arrival, the /namcs*of thq parties, and the date of the sen- 
tence appealed from ; and that such transcript be accompanied 
by a correct and complete index of all the papers, documents, 
and exhibits in Jthe cause ; and that the Registrar of the Court 
appealed from, or other rroper Officer of such Court, be directed 
to omit from such lrans(!ript all merely formal documents, pro- 
vided such omission be stated and certified in the said index of 
papers ; and that especial caie taken not to allow any docu- 
ment to be set forth more than once in such transdijpt ; and 
that no other certified copies of the Sk^cord be transmittc*' to 
agents in England by or on behalf of the parties in the suit ; 
and that the fees and e.xpenses incurred and paid for the prepa- 
ration of Mich transcript be staled and certified upon it by the 
Registrar or other Officer preparing the same. 

HI. That when the rccoid ol proceedings or evidence in the 
cause appealed has been printed or partly printed abroad, the 
Registrar or oihci proper Officer of the Court from which the 
appeal is bi ought shall be bound to send home the same in a 
printed foim, either wholly or so far as.the same may have been 
printed, and that he do certify the same to^be correct, on two 
copies, by signing his name on every' printed sheet, and by 
affixing the seal, if any, of the Court appesded frW, to these 
copies, with the sanction of the Court. ^ ‘ 

And that in all cases in which the parlies in appeals shall 
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4hink fit to have the proceedings, printed abroad, they shall be 
at ITberty to do so, provided they cause fifty copies of the ^ame 
•to be printed in folio, aj;id transmitted, at their •expense, to the 
ttegistrar of the Privy Council, two of which printed copies 
shall be certified as above by the Ofiicers of the Court appealed 
from ; and in this case no further expense for copying or print- 
ing the record will be incurred oi* allowed in England. 

• IV.* T[lat on the arrival of a written transcript of appeal 
af the Privy* Council Office, Whitehall, the Appellant, or 
the agent of the Appellant p.-osccuting the same, shall be *at 
liberty to call on the Kegistrar of the Privv Council to cause 
it, or such part thereof as may be necessary for the hearing of 
the case, and likewise all such parts thereof as the Respondent 
or his agents may require, to be printed by Her Majesty’s Prin- 
ter, or by any'Other printer on tbe same terms, the Appellant or 
his agent engaging to pay tlic cost of preparing a copy for the 
pffnter, at a rate not exceeding oiiu shilling per briel sheet, and 
liketvise the cost of printing such Record or Appendix, and that 
one hundred copies of the same to be struck off, whereof thirty 
1 copies are to be delivered to the, agents on each side, and forty 
kept for the use of the Judicial Cojpmittee ; and that no other 
fees for Solicitors’ copies of the transcript, or for drawing the 
joint ^^penclix, be henceforth allowed, the Solicitors on both 
sijbs being allowed to liSvc access to the original papers at the 
Council Office, and to extract or cause to be extracted and 
copied such parts thereof as are necessary for the preparation of • 
the petition of appeal, at the stationers’ charge, not exceeding 
one shilling per brief sheet. 

V. That a certain time |)e fixed within which it shall be the 
duty of the Appellant or his agent to make such application for 
the printing of the, transcript, and that such time be within the 
space of sixjcalendCr months from the arrival ol*the transcript 
and the registration thereof, in all matters brought by appeal 
^roin Her Majesty’s Colonies and Plantations east of the Cape 
of Good Hope, or from the territories of the East India Com- 
^jjany, anS within the space of three months in all matters 
brofifeht by appeal from any other part of Her Majesty’s domi- 
nions abroad ; and that q;i defauk of the Appellant or his agent 


Written tran- 
scripts to be 
printed by 
Her Majesty’s 
printer 


^Transcripts to 
De printed 
within a cer- 
tain time. 
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Appeals may 
be heard in 
the form of . 
special case* 


taking effectual steps for the p/oseciuion of the j^ppcal within 
such time or times respectively, the appeal shall stand dismissed 
without further Order, and that a report of the same be made to 
the Judicial Committee by the Registrar of the Privy Council, 
at their Lordships’ next sitting. 

VI. That whenever it shall be found that tlu decision of a 
matter on appeal is likely to idrn ofclusively on a question of 
law, the agents of the parties, with the sanction of Ae kegis- 
tijir of the Privy Council, may subuii't such question of law to 
the Lords of the Judicial Committee in the form of a special 
case, and print such parts only of the transcript as may be ne- 
cessary for the discussion of the same : Provided that nothing 
herein contained shall in any way bar or prevent the Lords of 
the Judicial Committee from ordering the lull discussion of the 
whole case, if they shall so thinlt lit ; and that in order topre- 
mote such arrangements an 1 siinplih xitioiis of the matter in dis- 
pule, the Registrar of the Privy Council may 'call the agents of 
the parties before him, and having heard them, and examined 
the transcript, may report to the Comt:iittce as to the nature of 
the proceedings. 

And Her Majesty is furllier pleased to order, and it is hereby 
ordered, that the foregoing Rules and Regulations be punctiiaHy 
observed, obeyed, and carried into execution, in all Appeals or 
Petitions, and complaints in the nature of Appeals brought to 
Her Majesty, or to Her h.eirs and successors, in Council, from 
Her Majesty’s Colonies and Plantations abroad, and from the 
Channel Islands, or the Isle of Man, and from the territories of 
the East India Company, whether the same be from Courts of 
Justice or from Special Jurisdictionsv other than Appeals from 
Her Majesty’s Courts o( Vice- Admiralty, to which the said Rules 
are not to be applieil. 

Whereof the Judges and Officers of Her Xlajesty’s Courts of 
Justice abroad, and the Judges and the Officers of the Superior 
Courts of the East India Company, and all other |)ersor.> 
whom it may coricern, are to take notice, and govern tliem- 
seCvcs accordingly. ‘ ^ 


* Wm L. BATlir^RSTi 
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Clauses XV. and XVI. of.thc 14U1 & 15th Viet,, c. 83. 

An Act to%iinprove the ad/ninistration 0/ justice in the Court of 
Chancery, and in Uh fndicial Con nHU* of Ur, Privy CounciL 

XV. Evey person holding, or who has held, ihe office of a 
j Judge of rlie Court of Appeal in Chancery, shall, if a member 
of Her Majesty’s Privy^ Council, be a member of the Judicial 
•CoqjmiHee of the Privy Council. 

, XVI. *80 much of the Act of the Session holden in the third 
and fourth years of King William the Fourth, Chapter Korty- 
one, as provides that no matter shall be heard, nor shall anJ' 
Order, Report, or Recommendation be made, by the Judicial 
Committee of tffe Privy Council, in pursuance of that Act, 
unless in the presence of at least P'otir Members of the said 
Committee, shall be repealed ; and no matter shall be heard, 
nor shall any Order, Report, or Recommendation be made, cry 
jlhc Judicial Committee in pvr^uince of the said Act or any 
otiher Act, unless in the presence of at least Three Members of 
the said Committee, exclusive of the Lord President of Her 
Majesty’s Privy Council for the time^being. 


Judges, if 
Privy Coun- 
cillors, to be 
of the Judi- 
cial Commit- 
tee. 

No matter to 
be heard, &c., 
by Judicial 
Committee 
unless three 
members are 
present, ex- 
clusive of 
Lord Pre- 
sident. 




REPORTS OF CASES 

HEARD AND DETERMINED 

BY THE 

JUDfCIA'L COMMITTKE 


AND THE • 

LORDS OF ?^HE PRIVY COUNCIL, 

ON APPEAL FROM TfclE SUPREME AND SUDDER 
DEWANNY COURTS, IN THE EAST INDIES. 


The Bank of Bengal * 

# 

AND 

•James William ^acleod ... 


... Appellants^ 
Respondent,* 


On Appeal from the Supreme Court at Fort 
in Bengal, 


Williath 


^HIS was an action of detinue and debt brought 
the Respondent against the Appellants. The declara- 

Present : M^bersof the judicial Commit tee, Bii)ughani, 
^Lord LaiTgdale, the Right Hon. Dr. Lushington, and the Right Hon. 
T. PemRerton Leigh. 

• Privy Councillor, — The Right*Hon. Sir Edward Ryan, 


5th & 6th 

July, 1849. 

The payee 
of promissory 
note^of the 
Egst Indifl 
Company, by 
a power of 
attorney, au- 
thorized his agents at Calcutta to “ sell, endorse, iSnd assign the notes. 
These notes were transferable by endorsement, payable to bearer. The 
^ agents, in their character of private bankers, borrowed money of the Bank 
of ^tf»rgfl/,^^offering, as security, these promissory notes. The Bank made 
the advance, and the* agents endorsed the notes, such endorsement pur- 
porting to be as attorney for thdlr principal, and deposited them with the. 
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CASES IN THE PRIVY COUNCIL 


^ 1849- . 

The Bank 
OF Bengal 
. V- 

Macleod. 


tion contained three counts, the first in detinue, the 
others in debt. The first count alleged, ^ that the 
Plaintiff was lawfully possessed of three sev>?raKsecu- 
rities for n?o.nejf, that is to say,, Ujjree, promisspry^ notes 
of the East I^idia^ Compaliy, cohiitiorily called Com- 
pany’s paper, all respectively of the four per cent, loan, 
dated xst May^ 1832, numbered, and for the following 
amounts, respectively : No. 11,914, for S. R. 14,000, 
No.' 13,612, for S. R. 5,000, and No. 13,397, for 
S. R. 5,000, which the Defendants unjustly detained 
from the Plaintiff. The second count was for money 
received by the Defendants to tlie use of the Plaintiff, 
and the th ird count w^as for interest. The particulars 
of demand stated that the action was brought to reco- 
ver the three several Company’s papers in the first 
count mentioned, or the value thereof, with interesr, 
if sold or otherwise disposed of. 

• To the first count the Defendants pleaded, first, non 
detinent\ secondly, that the Plaintiff was not lawfully 
possessed of ihe set unities therein mentioned; th»“dly, 
that as to the Company’s paper, No. 13,397, 
same was transferable by endorsement, and that the 


Bank, by way of^bllattral serurity for their ptTsonal liability, at the same 
time'authorising the Bank, in default v,uf payment, to sell the notes in reim- 
bursement of the advances. The agents aftcrw'ards became insolvent, and 
default having been made inpayment, the Bank sold the notes, and realised 
the amount of tfceir loan. 

Held, that the endorsement of the notes by the agents of the payee to 
the Bank was within the scope of the authority given to them by the 
power of attorney, and that the pay^e could not recover in detinue again.st 
the Bank. 

The rule laid down in the cases of Gill v. Cubitt (3 B. & C. 4^ )and 
Downv kallingUKk C. 330), that the negligence of a party taking 
a negotiable instrument fixes him with the defective title of the party 
passing it, ob.served upon, and those cases declared to be no longer law. 

This Court will noL entertain a purely technical objection to a. party’s 
right of action, which has not been made in the Court below. 

Upon the reversal of the judgment of the Supreme Court at Calcutta, 
finding for the Plaintiff, this Court, in the circumstances of the cor.stitu- 
tion of the Supreme Court, dir^ted a verdict to be entered for the De- 
fendants, instead of awarding a venire de^nova. 
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Pjaintiff, before the detention of the same by the De- 
^end&nls, endorsed the same in blank, and delivered *it Thb Bank 

• to Alexander Donald. Macleod, and that Macleod 

afterwards endorsed it to, and pledged, and deposited Maci.fod. 

• it^with, the Defendants, as a pledge and security for 
the payment of a sum of^ Rs. 4,500 then advanced by 
thft Defefidants to him, together with 6^ per cent, 
interest, and for the paynvent of all other and future 
advances made, and to be made, by them to him, with 
interest at 12 per cent., and with power ^nd autho- 
rity to the Defefidants to sell and dispose of such 
Company’s paper, for their reimbursement after the 

*e^piration of three inonihs f^om the 25th of Septem- 
ber^ 1841, by public or private sale. And that in fact 
the Defendants, in pursuance* of such power and au- 
thority, sold and disposed of such Company^s paper, 
after the expiration of^ the perigd of three months, 
and before the commencemeht of the suit, for their 
reimbursement of the sum of Ffs, 8,000 (the amount 
f?t the '*111011163 advanced as aforesaid, and of other 
principal monies aMvanced by the Defendants to 
Macleod^ and interest thereon respectively, and then 
due), as they lawfully might, w^hich was the deten* 
tion of the last-mentioned Company’s paper, in the 
first count complained of. Fourthly, the Defendants 
pleaded to the first count, that the three several Com- 
pany’s papers W'ere transferable by endorsement, and 

> that the Plaintiff* endorsed them, and deposited and 
pledged them to and with the Defendants, as a se- 
curity for the refpayment of the sum .of Rs. 25:000, 
then advaftced by them to Alexander Donald Maclepd 
al •the Plaintiff's request, with interest, and of all 

other advances irfade,, and to be made, by them to 
• • • ^ ^ 

Alexande Dopalti Macleod, with interest", and with 

•' . V-3 ’ 
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Thb Bank 
or Bengal 

V, 


MACLEOD. 


power to sell the same bjr public or private sale, for 
their reimbursement, after tliree mont'fis from the 

f 

27th of September^ 1841, and that in fact the papers 
were so sold and disposed of by the Defendants, 
before the -commencement of the action, as they lav - 
fiilly might be, for the sum then due and owing to 
them, to wit, Rs. 25,000, which was the detention 
complained of in the first count. And to the second 
and last counts, the Defendants pleaded nunquam in- 
debitattiS. ^ 

The Plaintiff in his replication joinv^d issue on the 
last-mentioned., plea, as well as on the first and second 
pleas to the first count. To the third plea to the 
first count, the Plaintiff replied, that he did not en- 
dorse in blank, and deliver the Company’s paper in 
the third plea mentioned, to A- D, Macleody in man- 
ner and form, &c., and upon this issue was joined. 
To the fourth plea to fhe first count, the Plaintiff 
replied, that he did not endorse and deposit, lodge 
and pledge, with the Defendants the three 'several 
Company's papers, in manner and form, &c , and 
upon this also issue w'as joined. 

The cause was tried upon the 14th of December y 
1846, before Sir Lawrence Peely Chief Justice, and Sir 
John Peter Grant and Sir Henry Wilmot Setony Puisne 
Judges, of the Supreme Court. 

It appeared from the evidence at the trial, that the 

Plain tiff, William Macleody and Alexander Donald 

Macleod were brothers; that the Plaintiff had formerly 
resided in Calcut/a, and had been a member of the firm 
of Macleod, Pagan & Co., and that he had reft India 
previously to 1841 ; but that his brother A, D. Mac- 
leod^ w^as a partner in that firn^ ; that the firm of 
Macleody Fhgan Si Co. was a mercantile house esta- 
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. 

blished in Calcutta^ ard carried on a species of busi- id49. 
«.tfesg knowi)#in rn/n/Z/ci as H)at of* agents or agency the^Bank 
business ; jfuch agents in Calcutta keeping the current Bengaj. 
accounts of individuals^ and advancing monies on Maclioe. 
persoilal or o 4 her securities to them, and on their be- 
Iftilf, charging interest in account, and acting generally 
ag such agents, in the *mnnner and according to the 
ru]es and course of dealing of private bankers. 

> It appeared that in the year 1841, the Plaintiff seiU 
from England the following power of attorney : “ Know 
ail men by thes2 presents, that I, James William 
Macleod, at present of Southampton^ do make, consti- 
i tute, and appoint, Alexander Donald^ Macleod^ and 
flhristopher Fagan ^ carrying on business in Calcutta^ 
as.agents, under the firm of IficKleod^ Fagan & Co., to 
be my true and lawful attorneys and attorney, jointly, 
and each of them separately in their individual names, 

• or in the name of the said fir^n, or of any other firm 
or firms which they or their associates or successors 
may adopt, for carrying on the said business, and on 
behalf to sell, tadorsc, and assign, or to receive 
payment of the princij al, according to the course of 
the Treasury, of all or aiiy of the securities of the Kast 
India Company for shares in their public loans, pay- 
able from their Treasury at Fort William^ in Bengal^ to 
which I now am or may be lawfully entitled, and to 
receive the consideration money, and give a receipt 
or receipts for the same, and to do all dawful &ct.s 
ret}uisite tor effecting the premises, hereby ratifying 
anckconfirming tall that my said attorney and attorneys 
shall do.therein, by virtue hereof. In witness whereof, 

Phave hereunto set my hand and seal, this 3rd day of 
August, in Ihe ye«r of our Lord 1841.” 

On fhe 25th of September, 1841,^ A. D. Macleod 
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1849. applied lo the Bank of Bengal^ for a loan upon his 
The Bank account, and offered as a security ■ Company's 

OF Kemgal paper, No. 13,397, for Rs. 5,000. This note bore 
Macleod. the following endorsement Pay to Gn J, Gordon^ 
Esq., Sec. Union Bank, or order, /. W, Macleody by 
his Attorney, A. Z). Macleod*' ** Pay to A. D, Mac- 
lead, Attorney to /. W, Macleod^ order, G, Gordqn, 
Sec. Union Bank* J. W, Macleod^ by his A\ttorney, 
A. D, Macleod'* 

It further appeared, that these notes were issued by 
and under the authority of the Governor-General and 
Council of the East India Company, in Bengal^ for the 
purpose of raising money to meet the exigencies of, 
the Government of India, and that ll>ey were negoti- 
able instruments, the property in which passed .by 
endorsement, and in Bengal^ by delivery, like other 
promissory, or bank notes, and as the ordinary cur- 
rency of the country. 

The Secretary of the Bank, upon inspection of the 
note and the last endorsement, requested to .«"ee tl.e 
power of attorney, which was shown to him, and it 
was thereupon registered at the Bank according lo 
their usual course of busint ss. The Bank at the same 
lime look a further endorsement on the note from 
A. D, Macleod, in these words, “ Pay to the Bank of 
^ Bengal or order, A, D, Macleodl^ The required loan 
was then made by the Bank in the ordinary course of 
business ; and the note was taken as a security for the 
^same, together with a memorandum of" deposit signed 
by A* D. Macleody and containing a pov^er or authority 
horn A, D. Macleod to sell the Company\s .paper on 
default by A. D. Macleod^ in prder to reimburse tjj^em 
their advances. The memorandum o/ deposit signed 
and delivered to the Bank by A 1). Maclead^ by way 
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of collateral security, authorized the treasurer of the 
iijlanl{ absolutaly to sell and dispose, Ihree months after 

date, by public or private sale, the Company's paper, 

* • _ * , 
for the reimbursement to the Bank, as well of prin- 
cipal t’ogetho with interest, paying to Macleod the 
sJJrplus which might be forthcoming from such sale, 
h^ being bound to makb good any deficiency after 
sugh sale* 

Two days afterwards, /I*. D. Macleod applied to the 
Bank of Bengal fora further loan of Rs. 17,100 upon 
his own account, and the Bank advanced that sum to 
him, upon his depositing two other of the Company’s 
I'papers, numbered respectively 11,914 and 13,612, as 
Security for the repaymenf thereof, upon the state- 
ment made by A. D. Maclecji^^?X the same were his 
owif property. The Bank at the same time took an 
endorsement of A, D, ^acleod on each of such Com- 
• pany’s papers, and also another memorandum of 
deposit signed by him, and con 4 aining a power to sell 
Uie same, similar in terms to that given by him on the 
occasion of the first Joan. 

In January^ 1842, on default made by A. D, Mac- 
leod^ the three several Company's papers were sold, 
according to the usual course of business, and at the 
market-rate of the day, by the Bank, in pursuance of 
the powers contained in the memorandums of deposit, 
after the expiration of the prescribed time, in repay- 
ment of the respective loans. • • 

^Macleq^i^ Fagan & Co. subsequently became in- 
•solyents. • 

The po<i-delivery of the Company’s papers by the 
U^fenda^nts to the Plaintifif was relied upon as the 
detention fn the .fir>t count alleged. 

X verdict was found for the PlayitilT, -the paper to 
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be calculated at Rs. lO. 8a. discount ; viz. three notes, 
S. Rs, 5,000, S. Rs. 5,000, and S. Rs. f.^,ooo, ^ 

On the 2 1st December^ 1846, a rule was granted, on 
the motion of the counsel for the Defendants, to show 
cause, why the verdict entered for the RIaintiff in the 
action should not be set aside, and a nonsuit entered, 
or why a verdict should no be entered for the De- 
fendants on the ground of misdirection, or why a new 
trial should not be granted on the ground of the ver- 
dict being contrary to evi<lence. This rule was argued 
before the full Court, and on the 2ncl of February^ 
1847, the rule was discharged with costs Judgment 
was de'ivercd by the Chief Justice, who, after slating 
the nature of the action, an'd the pleadings, proceeded 
as follows : — 

The third plea alleges an endorsement from *the 
Plaintiff to ^ • D, Maclead, of tlie note for S. R. 
5,000, and a pledge by A, D, Macleod^ of that note 
to the Bank. That endorsement is denied ; there was 
no proof of any delivery, in fact, of this note 4 >y the 
Plaintiff, or any one, to A. D, Macleod^ in the cha- 
racter of endorsee of that note ; and unless it can be 
made out that the mere possession by attorney 
under a power of the bill which he is authorised by 
that power to endorse in the name of his principal, 
proves, as soon as he has written a form of endorse- 
ment on the bill in the name of the principal, a de- 
livery to him of the bill as an endorsee from his 
principal, the allegation is not proved : the mere writ- 
ing the name of the principal is the aet of the pril^ci- 
pal, done by a substituted, instead of by his own proper, 
hand. To constitute a transfer of a bill, endorsed in 
blank, there must be a delivery of it \\^'' Adams 
fanes (4 Pcr.*& Dav. 474), Lord Denman .say?, * Now 
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aj^ill may be endorsed to a party in two ways, either 
^y a* special^end^rsement. making it payable to that 

• party, or by a blank .endorsement, and delivery to that 
party. ^ In the latter way, at all events, if not in the 

. f(jrmer, the bill must be delivered to the party as en- 
dorsee, in order to constitute an endorsement to him.’ 
The oortinuing possession, under such circumstances, 
as*are above supposed, the attorney, is primd facie 
referable to the original delivery to him, and unlesS 
some change of circumstances be shown, tlje character 
of the possessioi^ must be received as unvaried. The 
original delivery is in such cases the delivery of an 

•unendorsed bill which t!ie^ attorney has authority to 
endorse in the name of his principal. But the party 
talking such bill from him, the attorney, when endorsed 
in the name of principal, must call for the power, 
or take tlie consequemies of his^neglect, as the prin- 

* cipal will not be bound unites the authority conferred, 
be pursued. The endorsemeflt being by procuration 
is notit^s to the transferee. In Attwood v. Munnings 
( 7 *B. & C. 284), Mr, Justice Holroyd says, * The word 
procuration gave due notice to the Plaintiffs, and they 
were bound to ascertain, before they took the hill, that 
the acceptance w^as agreeable to the authority given.’ 
Littlednlcy says : — ‘ It is said that third persons are 
not 1)0111(1 i(^ inquire into the making of a bill ; but 
that it is not when the acceptance appears to be by 
piocuratiqn ; tht question then turns upon the aillho- 
rity given.’ That was the case of an acceptance by 

•procuration, but the lavs^ is the same^as to an endorse- 
ment, Fetrn v. Filica (8 Scott’s N. C. 241). In that 
caec, Tindall C. J., says : — ‘ If Grame had endorsed 
the bill wifli his own hand, there can be no doubt but 
tjiat would have been sufficient to, pas? the roperty 
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lo a Ifond fide holder ; but where the endorsement is 
m^de by a third |)arty, ’the question is,*"whether the 
third party had authority to endorse, and that lets in 
tlje inquiry as to what was the authority given to Le- 
negunJ The same doctrine is applied to' restrictive or 
conditional endorsements* See Treuttel v. Barandon 
(8 Taunt, too), Sigourney v, Lloyd (8 B, & C. 62 j ), 
and Robertson v. Kensington (4 Taunt. 30). In Si- 
gourney V. Lloyd^ Lord Tenterden thus expresses him- 
self:— ‘The use of endorsements of this kind is not 
small, nor are they, as it seems to me, inconsistent 
with the interest and convenience of commerce. Such 
an endorsement will not prevent the endorsee from 
receiving the money from the acceptor when the bill 
becomes due. If he pay h to his principal, all will be 
well, but the endorsee must look to him for the appli- 
cation of it. It will have the effect of preventing a 
failing man from disposing^of th.e bill before it becomes 
due, and from pledging it to relieve him^^elf from his 
own debts at the expense of his corresponcXint. I 
cannot see that the interest of commerce will be pre- 
judiced by our holding that such an endorsement is 
restrictive. On the contrary, I llvnk that the interests 
of commerce will thereby be advanced. It is said, 
that it canno* be expected that bankers or others, when 
requested to discount such bills as this, should look 
into the accounts between the principal and his agent. 

I agree it cannot be expected they should : but still, 
if they lake the bill so endorsed, they take at their 
peril, and must be bound by the state of the accounts 
between those parties.* If the payee to whom, or to 
whose order, a bill were to be made payable; should 
write an endorsement in blank on the bilif, and give 
the bill so endorsed to one for a special purpose, as 
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for instance to his servant, to put away, or for any 1849. 
pAer special j)iirpose of the Jike lynd, indicating an ThTbank 

intention to. retain the bill, and the servant should of Bengal 

• • V. * 

then transfer it for ealue, and without notice of the Maclkocl 
fraud, -in frayd of his master’s orders, the transferee 
wBuId h^ve a complete title to the bill, as the endorsee 
in law of the payee under such blank endorsement. 

5 e Addins v. Jones (4 Per. & Dav. 474), Brind v, 

Hampshire (i Mee & Wei. 365), Marston v, Allen^ 

(8 Mee & Wei. 494) ^ and though some doubt was 
thrown out in Hayes w Caulfield (5 Q. B. Rep. 81), 
whether the whole doctrine laid down in the case of 
Marston v. Allen could be supported, no doubt was 
expressed on the general la\w that a mere delivery for 
a special purpose, inconsistent* with a transfer, as for 
safedTustody, for instance, does not constitute a trans- 
fer of a bill endorsed in blank, though it enables the 
actual possessor to transfer^ the* bill to a bond fide 
holder for value, and without notice of the fraud, a 
the mere continuing possession in the attor 
ne;^ without any delivery at all after the endorsement 
in blank, the endosement in blank being unacconi' 
panied by any change of possession, does not amount 
1:0 nor evidence a transfer by delivery to such attorney, 
and any delivery to him in the character of attorney 
is a delivery to the principal. If the attorney duly 
executes his power, and delivers under the power to a 
transferee for vajiie, his act binds the principal ; it is 
in Jaw the Vriting and delivery of the principal him- 
gelf. If the writing and delivery are simultaneous, 
no doubt can exist in any mind that thi^ is no delivery 
ip the attorney: to hold it otherwise would be tto 
establish an unmeaning fiction, dividing mentally one 
single act into two, ohe a reaJ and one a fictitious act 

V-4 
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1849. It is precisely the same thing if the attorney signs in 
The Bank anticipation of a subsequent intended transfer; there- 
o^F Bej<gal whilbt the bill remains in his the attorney’s hands, 

Maclrod. und<T circumstances not proving or tending to prove 
a transfer to himself, the transferee cannot establish 
ns to such possession an allegation of an endorsement 
by the principal to the attoYney. It was however 
argued, that the attorney, A. D. Macleod, might h?ve 
sold this note to himself; that a sale to himself by an 
agent employed by a principal to sell, is good at law, 
though not supported in equity ; that the Bank might 
have supposed this, and that the Court may presume 
or assume it. There was no proof whatever of the 
fact, nor does any ground exist for the assumption, 
and we entirely dissent Tram the position that such a 
transfer would be valid at law. The principle of law 
is a clear one, that an agent shall not by his own act 
give himself an interest at u variance with his duty to 
his principal. By his sal i to himselt, ho would unite 
in himself the inconsistent characters of selkir and 
buyer. It was decided by Lord Ellvnborough ain 
Wright Y Dannah (2 Camp. 203), that one of the 
contracting parties could not even be the agent of the 
other for the purpose of signing the contract of pur- 
chase. In Exp. Dystcr \\ Merr. 172). Lord Eldon 
treats it as a clear legal principle. The case was in 
Bankruptcy, a petition to prove a debt. Lord Eldon 
in that case, says There is nothingi in these pro- 
cee(iings which imports that he was actually, a prin- 
cipal in those very dealings in which he. was ostens,ibly 
concerned as a broker. If that fact were i distinctly 
brdught before me, I should have no hesitation in say- 
ing that no action could be maintained in respect of 
those transactions, inasmuch as they clearly amount 
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to a fraud.* And Lord Wynford^ in delivering the 
•^judgnient of 4 ;lie House of Lords in the case of Roths- 
^ child V. Brdokman (5 Bli. N. R. 165), Sciys : — ‘1 take 
it to be a general principle of law and equity, that a 
man cannot a seller for one and a buyer of that 
property himself.* He adds in conclusion of his 
‘ 1 repeat, fhat Mr. Rothschild has only on 
this occasion followed a practice which I believe has 
been acted upon in London. It is fit your Lordships 
should now say such practices cannot bd endured. If 
they are common^ it is fit your Lordships should «ay 
in language that cannot be misunderstood, that such 
\ practices must not continue to prevail.* In the case 
of Gillett V. Peppercorne {f Reav. 83), Lord Langdalc 
expresses similar seiitimonts ^ ft is said that this is 
evefy day’s practice in the City. I certainly should be 
very sorry to have it proved to me that such a sort of 
• dealing is usual for nothingtcan be more open to the 
commission of fraud than tran«wctions of this nature. 
Where^a man employs another as his agent, it is on 
th^ faith that such agent will act in the matter purely 
and disinterestedly for the benefit of his employer, 
and assuredly not with the notion that the person 
whose assistance is required as agent, has himself, in 
the very transaction, an interest directly opposite to 
that of his principal. It frequently, I believe, happens 
that the same person is agent for both parties, in which 
case he holds ameven hand, and acts, in ojie sense, as 
arbitratoii between them; but if a person employed as 
•an agent, on account of his skill and knowledge, is to 
have, ip. the very same transaction, an %terest directly 
8p|)Osite«to that of ids employer, it is evident that the 
relation between the parties then becomes of such a 
nature*as must inevitably lead to continual, disappoint- 
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CASfiS IN THIS, PRiVt COUNCIL 

ment, if not to the continued practice of fraud/ We 
entertain the same* opinions as those Expressed by 
Lord Eldon, Lord Wynford, and Lord Ldngdale. We 
have chosen to fortify our opinions by higher authority 
than our own. The condemnation of the practice, 
that an agent may purchase for himself goods which 
he is entrusted by his principal to sell, applies strongly 
to the case of an agent in this country, for a'h absent 
principal in England, entrusting him with his property 
for sale. It is obviously the interest of the agent, if 
he may purchase, to purchase at a time when it would 
not be for llie interest of the principal to sell ; the 
distance and want of power of supervision in the 
principal would leave him much exposed to the com- 
mission of frauds if aiV' agent, so contracted to sell, 
could purchase for himself. The language of' the 
power in question is inconsisten*" with the notion that 
any such power was intended to be conferred ; no 
presumption can arise of a purchase which could not 
have been supported, and no evidence rais‘es any 
presumption that such a purchase in fact ever ti)ok 
place. It appears to us, therefore, that there is 
nothing to, show that any endorsement was made by 
the Plaintiff of this note to A, D. Macleod, and that 
issue was properly found for the Plaintiff, on the issue 
raised on the plea, of not possessed. The question is 
the same as to all the notes. A question was made, 
whether in detinue, a lien in the Defendants could be 
proved under this plea. It is a matter not settled, 
but we are of opinion that this defence, in this accion, 
is admissible. It is a question as between tire Plaintiff 
and Defendants, not of lien, but of property. The 
suit relates to negotiable securities, and ifie effect of 
a transfer, bond fide, and for value of scch securities 
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tjansferable by delivery, is to transfer property though 
the •actual 'fransferer have hone. "It is true that^ it 
yvould be subject to redemption, if the transfer were 
in fact a pledge, but there would not be an absolute 
jyid also a special property in the notes created by the 
transfer so as to render it necessary to plead alien. 
JWie Plauitiff proved his title, by proving that all three 
were mafle payable to hjm, or his order. It then lay 
on the Defendants to show that ihe property wais 
divested as against him at least. The actual transfer 
to the Uefendaqts was on a pledge to tli^ni by A» D. 
Macleod for his own private debt, which pledge, the 
registered power, which applies to this note for S. R. 
5,CX)0, clearly did not autfiorize, nor is it possible to 
presume that the lost pou.^f(a) contained any such 
autTiority. It was said, that a factor or agent might 
pledge the bills of hi^ principal for his own debt, for 
that he could pledge such •bills, though he could not 
at Common Law pledge the goods of his principal, 
tinder •a mere power of sale. The reason, however, 
oi the distinction was not adverted to : it turns on 
difference in the nature of the property, not on any 
difference in the nature of the authority. A power of. 
attorney is construed strictly ; whether it relate to 
goods or bills, the intention governs, and a man who 
gives a power authorising a sale of his bills, or other ne* • 
gotiable securities, for his own purposes, certainly does 
not inteiyl to confer, and does not confer, on the argent, 
tliereby^ the power to pledge the securities for the 
private debt ol the agent ; and as long as such secu- 
rities require an endorsement in the name of the prin- 
cipal, no such power of pledging exists, or can*take 

{a) AdmTssions were made on the trial as to this power of at- 
torney. 
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place, to the prejudice of the donor of the power, the 
owner of the unendoriied securities, nor caw the c|ttor-' 
ney, by merely writing 'the form of an endor.sernent, 
in the name of the principal, on t!»e securities, give 
himself such a power, or additional socurity to his^ 
transferee, for such transferee must call for the pow'er, 
and will lake, subject to its rlue execution and np 
subsequent endorsee or transferee would be ih a belter 
position than the first. It would be wholly immaterial 
as against the payee, how many names were* subset 
quently put bn the paper, either ihrough a connected 
and unbroken chain of endor.-emenls in full, or alter 
an endorsement in blank ; the legal interest in the bill 
would still remain in the payee, for no endorsement 
authorized by him would h^ve taken place. See Fcarn 
V. Filica (8 Scott’s N. K. 241), and Robertson v. Ken- 
sington^ before quoted. It is true that in Fearn v. 
Filica^ there was no autiior,ily at all to endorse a bill 
of the particular description ; but the principle is a 
general one, that when an acceptance, or the drawing, 
or endorsing, of a bill is not by the proper hand ./d 
the acceptor, draw'er, or endorser, but made by another, 
in his name, the question is always, whether that other 
had authority to do the act ; and the judgment of the 
Chief Justice Tindall before quoted, asserts the general 
principle. It resembles the case of a conditional 
endorsement. Robertson v, Kensington, The subse 
quent endorsees have their remedy against prior inter- 
mediate endorsees : but as betw^een the payee and an 
endorsee, when the first endorsement is by procuration, 
the case turns on the due execution of the powder. If 
the case of Collins y, Martin (i Bos. & Pull, 648), fyc 
examined, the judgment of EyrCj C. J., will be found 
fully to support the doctrine, that the power of an 
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agent, of pledgii g his priixipal’s bills in satisfaction 1849. 
itof liijs own ^g-ivate debt, turn» wholly on the nature of Thk Bank 

the properly. Bills specially endorsed to the agent; of Benoaj, 
bills payable to order, and endorsed in blank ; bills Macleod. 

originally made payable to bearer; all these he may 
transfer, as his own act, and if he pledge them for his 
o^wn purposes, and thV lender be not cognisant of the 
fr^ud, h^ is secure — the reason is, because, the nature 
of tlie propertj is sucli, that the bill, under such cir- 
cumstances, is deemed the property of the agent con- 
clusively for the purposes of transfer to* a bond fide 
transferee j i)ut in unendorsed bills made payable to 
the principal or ordt r, the property is in the principal, 

1 hough the po^session be tAnsferred to the agent, and 
the power in such a case is a naked authority wldch 
mu«t be strictly pursued. It is iinneces.sary to say 
anything as to a pledge of bills for the owner’s use, 
und(M* a power of sale, a pledge lor the agent^s use, is 
clearly unauthorised. But th^^ Defendants urge there 
was ai^ endorsement in blank on the not(j« in the name 
o^ihe principal, and so the notes became payable to 
bearer. It is admitted, that suc’i endorsements were 
made in fact, and that an endorsement in the name of 
ihe principal was authorised for some purpose: no 
more IS admitted, and nothing was proved, as to the 
Iransat lions with the Union Bank, or any other parties, 
exc'ept the Bank of Bengal. No power w^as proved, 
which authorised a pledge for A. D. Macleod' » own 
. purpose j, none such can presumed. The lost power 
» is jidmitted tojtave justified a transfer by a blank en- 
dorsemcjit, in the name of the principal, but it is not 
•admitted), nor proved, under what sort of a potver, 

M'hether general or limited, the transfers apparent on 
thb flotes, took place, nor* under what circumstances, 
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whether they were in execution, or in abuse, of the 
power. There wa^ proof of a limited power subse- 
quently given, and no proof of any necessity for one 
more general. We can make no intendment in this 
case, against the payee, of any due txe(:ution of any 
power by his attorney, A. LK Macleod] the Plaintiff, 
stands on his oAvn right as payee: if his attorney have 
transferred the notes, it is for the Defendants, wKo 
assert that such is the case, to prove it. The Plaintiff, 
the principal whose case is, that he is the payee of 
the notes, is not bound to call the attorney or other 
person to prove that a fraud has been committed on 
the Plaintiff. It lies on those who rest on the authority, 
to show affirmatively, the au^horky and its due execu- 
tion ; they show that ihe^ Plaintiff gave a power to the 
attorney, which authorised th e attorney to endorse, the 
notes in the Plaintiff’s name, for some purpose which 
is not disclosed for tlK?*y gjave no evidence of the 
object for w'hich the lost power was given, nor showed 
that such proof was unattainable. It does not appear 
that tlie Defendants could not have proved the nature 
of the power and the nature of the transactions with 
the first de facto endorsee, and we are unable to collect 
from any facts proved, or admitted, that any due 
exercise of any powder ever took place. It was sai«l, 
that his due execution of the powder must be presumed, 
as an abuse of his trust would be the imputation of a 
crimijral act, the power, it was said, being an instruc- 
tion in writing, to the agent. We think, how^ever, 
that assuming, the Statute to apply, an excess of such 
p.ow'er is not necessarily a criminal act under the 
Statute. We see no limit to tlie application of such 
presumptions if this be inadmissible. It .might be 
urged 'that a disputed hapdwTiting must, frima facie, 
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be treated as genuine,* since signing a name to an in-* (84^1. 
st;|ument without authority is unexplained, prima ThbBahk 
evideriffe of a false making, aifd in all cases ,of Bengal 
• agency, the onus of ^ proof would be shined, and it Maclepd. 

appears from the act itself that no such consequences 
. wf re intende*d to result. See 9th Geo. IV., c. 74, 
s. 105. We think, therefore, that no blank endorse- 
ment Avas* proved in this case, divesting the property 
of the payee. Let it be ^^sumed, however, that such 
^ proof was made, still there was proof of the property 
in the notes being subsequently in the Plaintiff, and 
no proof that it \%as again divested ^ but notwithstand- 
ing that circumstance, a transfer by D. Macleod to 
*yie Bank, bond fide^ of the notes, if endorsed in blank, 
would transfer the property to the Bank. It becomes, 
therefore, necessary, on the usshmption that an effec- 
tive endorsement in blank in the name of the principal, 
was proved, to consider, whether the Bank can be 
viewed as bond fide holders. • They had notice ol cir- 
cumstances including the state*of the notes thcnisoIvt?.s, 
which, in our opinion, made it their duty to inquire as 
to<the mode in which A. D. Macleod made out his 
asserted property in the notes. They made no in- 
quiries whatever, whether the registered power was 
intended to embrace the other notes that he pledged 
to the Bank as well as the latter. They knew that it 
applied to the latter, pledged to them but two days 
before, and A. D. MacLeod's production of it, in refer- 
ence to ^that •note on their demand for a power, 
admitted of no other construction. It might not be 
Necessary to endorse the note under- it, if a good 
execution* of the former pow'er had once taken place 
as 40 that note. But the case does not depend as* to 
the point oT bond fides or the necessity as to any of 

V-5 
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^1849- the notes of a transfer, under the power which was 

Th^Bank registered, but on the notice of the Plaintiff’s interest 

OF B^engal notes, which the transmission and acceptance 

, Macleod. of that power, together with all the circumstances of 
the case, conveyed. They knew also of A, Z 7 . Mac- 
leodHs connection with the house of Macleod^ Fagin 
& Co., who appeared as endorsers on the notes. No 
inquiry whatever was made, how that firm, or A. D. 
Macleod^ had acquired any interest in ’any of the notes. 
'A sale by /?. Macleod to his firm would be equally 
|)rohibited with a sale to himself. The transaction of the 
deposits was close upOn tlte transmis‘,ion of the power. 
On the deposit of the notes numbered, no power 
whatever was called for, tl|ough the first endorsement 
was by procuration. It was not proved that the lost 
power was then lost, or that its contents, if it ^were 
then lost, could not be learnt. It appears on the 
notes themselves, ^Jiat there had been transactions 
with the Union Bank; no inquiries were made of 
A, D, Macleod^ or at that Bank, into their nature. 
That the a^ent had himself purchased, or that his 
house had purchased through him, the notes in ques- 
tion, from the Plaintiff, is an inadmissible assumption, 
and the Bank required no proof whatever, in support 
of the assertion made by A, D, Macleod^ that he was 
the owner of the notes. It was urged that the words 
* Atty, for / 4 . /?. Macleod' were merely a descnpfio 
personoe. It would, however, have been not merely 
an unmeaning, but an untrue description, injurious to 
the interest of A, D, Macleod himself, if he had been 
the owner of the notes. We think, that the conduci 
of the Bank, in not calling for inquiry, under circum- 
stances, which, in our opinion, so loudly demanded it, 
prevents them from being viewed ^as bond fide trans- 
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teifes^for valius; and we fouifd thi^ opinion, not qp 

the exploded 'ground of carelessness or wapt of pru- 

deVice, whether in a* greater of less degree. If we 

were to 'suppont this transaction, w^e shouM establish, 

ks *a consequence resulting from our decision, this 

position, that an attorney* for an absent principal en- 

••• 

trusted with the Government paper of his principal, 
payable to that principal or owner, and unendorsed by 
such principal, has only to write a form of endorse- 
ment by procuration in his principal’s name on the 
back of the security, and then he will be able to raise 
looney on it for any purposes of his own, if he will 
buP assert the property to be Sn himself. VVe should 
decide, in effect, that a fiction oj* «oine transfer to the 
attorney is to be adopted^ and that a power is to be 
viewed as in the nature of proprietary right ; such a 
decision would be opposed to (he pirinciples of law and 
to the uninterrupted current of decisions, and it would 
tend to encourage breaches of trust ; such a decision 
could not tend to promote the true interests of com* 
iiierce, which depends so much on the due performance 
of fiduciary engagements. The interests of depositors 
must be considered as well as the interests of those 
to whom depositaries may resort for aid when needing 
pecuniary advances. We think, that one who forbears 
:o inquire, under such circumstances as the present, 
resting on a bare statement of an agent needing an 
i*dvance, that*the property is his, whilst all the cir- 
cumstances pointy to an opposite conclusion, must 
stand or fall by the truth or falsehood of that state* 
ineqj:. It is his duty to inquire where the interests of* 
.hird parlies a(e apparent, aiid the absence of inquiry 
b^'ould faqilitate frauds ;* and if •he do not m^ike that 
nquiry; because *he thinks that the la^ does not d,e- 
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qiand it oi him, Ii(: must'take the consequences pf 
error.” , * 

* , i 

From this judgment the present* appeal was brought, 
which now came on for hearing. • 

Mr. Greenwood^ Q. C., .and Mr. Leith^ for the 
Appellants. 

Tiie notes came into the possession of the AppeK 
lants in ihe ordinary course of their business, as’ 
bankers. The endorsement hy A, D. Macleod, as 
attorney for the Respondent, and delivery to the Bank 
of the notes so endorsed, for value received, constj^- 
luted in law, a valid Assignment and transfer. The 
Bank had no right or verson to suspect fraud on the 
part of A- D. Macleod ; he brought the notes endorsed. 
It was proved in the cause, that he was empowered by 
the Respondent to ^endorse and negotiate the noter. 
What inquiries, therefore, could the Bank make ? 
Endorsed bills in the hands of a banker are negotiffble 
instruments. Collins v. Martin (<r), Bolton w, ^Pul- 
ler {b)j Brandao v. Barnett (c). The question will 
turn upon the power conferred on A, D. Macleod. A 
person who has power to sell goods, we admit, cannot 
pledge them. A distinction, however, exists between 
goods and negotiable instruments. Wookey v, Pole {d). 
Mr. Justice in that case, lays down the rule, 

as follows {e) : — ** A pawnee of good^s or chattels, or a 
vendee out of market overt, has in general no better 
title than his pawner or vendor, and ^cannot resist the' 
claim of the 'rightful owner : but bank notes and bills 

(rf) t Bos. & Pul. 648. ^ (d) I B6s. Pul. 539. 

(t) 12 Glk. & Fin. 787. S. C. 6 Man. & Gr. 630 ‘ ' 

4 Bar. & Aid. i. (e) *4 Bar, & Aid. '15. 
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^ #f exchangee stand on a different footing in ibis respect 
from ordinyy goods and chattels/ The holder, bond jhe Bank 
•fide^ and for a valuable consideration, of a bank note Bkj«gal 
or bill of exchange, has a good title against all the Macleod. 
^orld ; because, in the case of bank notes, they are 
considered as money, ^nd pass as such, and it is essen- 
'^tlal ‘for *11)6 purposes of trade, that delivery should 
give a perfect title, and# because in the c se of bills of 
exchange, this is the law and custom of merchants, 
and it makes no difference in the case (jf bank notes 
or bills of exchange, whether such holder has received 
them as pawnee or otherwise and he cites, in 
> support of this, the case ^of Collins v. Martin. Here 
the Bank were bona fide holders, for value, of the 
notes, and their title ought not to be invalidated by 
any misapplication of the same by /I. /?. Macleod, 

The authorities referred to by ^ir Lawrence Peely as to 
bills wrongly endorsed, dd not warrant the judgment* 

^of the Court. In Fearn v. Ftlica {a) the question was, 
whether the endorser had authority to endorse ; and 
fo the same effect are the cases of Adams v, Jon^s (b), 

Robinson v. Little (c), Robertson w. Kensington (rf), 

Attwood V. Munnings Sigourney v. Lloyd (/*), and 
Goodman v. Harvey (^). The cases of Edie v. The 
East India Company (A), Ex parte Twogood (i), Wal- 
ker v. McDonnell (/), Smith v. Clarke (A). Smith's 
Mercantile Law, pp. 209-10 (4lh Edit.), are strongly 
in our (avour! * * 

{a) 8 ScotFs N*R. 241. (t) 12 Ad. & EJI. 455. 4. Per. & D. 474. 

(c) 9 Q.T3. Rep. 602. ((/) 4 Taunt. 30. 

le) 7 Bar. & Cr. 278. (/) 8 Bar. & Cr. 622. 

(^) 4 Ad* & Ell. 870. {h) 2 Burr. 1216. 

(#) P9 Ves. 229. * (/^ II Law Times, 270. 

Peake 225. i Esp. 180. 
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<849. The third issue was, whether the Respondent dii, ^ 

ThbHank endorse the notes. The Court below held, 

that a party , could not endorse to himself, as there 
Macleod. could not be an endorsement without delivery, any 
more than he could sell to himself ; and, therefore, 
that in fact he had not endorsed the notes. This is 
not law, as no delivery was requisite to complete the 
assignment. It was formerly thought by the Court 
of Exchequer, in Marstm v. Allen (a), that delivery 
must be proved ; but that case has been since over- 
ruled. Hayes v. Caulfield {b) and Brind v. Hamp- 
shire (c). 

There is also another objection, upon which, we 
submit, the Plaintiff ought to have been nonsuited, 
as it goes to the root ot his title. Detinue was not 
the proper form of action, and will not lie in a case 
like this. Buller^s Nisi prius, tit. Detinue,’^ pp. 48-9. 

• A. D, Macleod deposited the notes in 1841, and the 
Bank sold them in 1842: 'the action was brought in^ 
1846, at which time.the Respondent had no right of 
possession. 

Mr. Peacock j Q. C., for the Respondent. 

Upon the argument of the Appellants, and the judg- 
ment of the Court below, two questions arise : First, 
whether the endorsement was a blank endorsement ; 
and secondly, whether there had been any negligence 
on the«part of .the Bank. I do not dispute the prin- 
ciple laid down in Foster v. Pearson [d) that a person 
taking Bills of Exchange bond fide for value, has a 
good title, though he take them without care or cau- 
tion, 'except so far as the want of such care and cau- 

(tf) 8 Mcc & Wei. 494. 5 Q. B. Uep. 81. 

id) I Mce & Wei. 365, (f/) i C. M. & R. 849V 
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tion may affect the bond fides of the transaction. The i8^. 

question is, whether, when thp uoteg were in the hands THiTBi^K 

of a. D, lifacleod, they were negotiable by bearer. * If Bengal 

the notes had been •payable to bearer, f should not Maclkqd. 

deny .that they were negotiable ; but on the face of 
the notes it appears they were payable to James IV, 

Macteod's order, and certainly he never endorsed them 
tn^bltfnk.* The third point raised by the issue, is, did 
the Respondent put a general endorsement on thp 
notes. That must depend entirely on the power given 
to A. D, Macleod by his principal ; which Ts, to ‘^sell. 
endorse and assign,” or to receive payment If, there- 
fore, D, Macleod had no power to do what he has 
done, the endorsement was tiecessarily void. The en- 
dorseinent mentioned in the power of attorney was for 
the purpose of authorising him, as agent for the pur- 
poses of a sale, and it is clear law, that a powder to 
sell does not give a power ^to jJledge, De Bouckout 
v. Goldsmid (rt). When a bill^is offered for sale, it is 
incumbent on the party taking it, to inquire the autho- 
rity for its transfer, and that disposes of the cases 
ciftd by the Appellants. In Collins v. Martin {b), and 
Brandao v. Barnett (c), the bills were payable to bearer. . 

The taker of a bill fro n an agent must ascertain the 
authority of the agent, he must look at the power as 
much as if it was part of the bill, and must see that 
the agent does not act beyond his authority, as, if 
the agent does so, his acts are void. Attwopd v, Mun- 
nings {d),^ Here the Bank took the word of A. D. 

Macleod Snly, that the notes were his own, and made 
film endorse them, making him also personally liable. 

Adams V. Jones (e). The note was then endorsed, but 

fri) 5 Vh.^2ii. (S) I Bos. & Pul. 648. 

(0 12 Clk. & Fin. 7874 (rf) 7 Bar. & Cr. 278. 

(^0 4»Per. & D. 474. • v 
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1849. not delivered for the purpose of passing it. Endorse- 
ThTbank went is proof,of delivery, but the delivery 

OF Bengal ^ay be rebutted. Robertson v. Kensingtoij^ (a\ It is, 
Macleod. however, said, th it Z?. endorsed to himsell, 

that he was both agent and endorsee, and that it must 
be presumed that he got the note back as a bona 
owner ; but it is evident, that he had it merely as an 
agent, and in that case the Bank were bound 'to :maRc 
proper inquiries, and in not doing so they were guilty 
of gross negligence. Crook v. Jadis (A), Backhouse v. 
Harrison (c), Foster v. Pearson (rf), Haynes v. Foster (e), 
Alexander w. McKenzie {f). 

There is anotfier objection, now urged for the first 
time, that detinue will not lie. Such objection can- 
not be entertained at tl^e present sta^e of the appeal, 
it should, if tenable, have been urged in the Court 
below, it is now loo late.— [Lord Brougham : This is 
a point purely technical, ami if not taken in the Court 
below, cannot be taken here. — Mr. Greenwood : The 
point was taken by the second plea,' that the Plaintiff 
had not sufficient interest to support the action.] — 
Detinue was the proper form of action. Comyn's Dig., 
tit, “Detinue,’^ 20. Williams v. Archer {g)^ where all 
the cases are collected. 

Mr. Greenwood^ in reply. 

Their Lordships reserved judgment until the follow- 
ing appeal, which arose out of similar circumstances, 
-was argued, when they delivered a joint judgment in 
both appeals (A). ' 

(a) 4 Taunt. 30. (A) 5 Bar. & Ad. 909 

(r) 5 Bar. & Ad. 109S. (r/) 1 C. M. & U. 849. , 

(^) 2 Crom & Mee. 237. (/) 18 Law Journal N, S 94, 

(^) 5 Com. Hen. Rep. 318. (//) Sec'/<)s/, p. 37. 
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The Bank of Bengal ... ... Appellants^ 


AND 

* Christopher George F%gan ... Respondent.* 

• On Appeal from the Supreme Court at Fort William 

* in Bengal. 

This case, invoking a similar question to the pre* 
ceding appeal, was an action of troi’er brought by the 
(Respondent against the Appellants the Bank of Boi- 
gdl^ upon the conversion of eight promissory notes, or 
securities for the payment of mwn%y, by the Governor- 
Geiieeal of India in Council. The plaint contained 
one count, which chargjfd the O^efendants with the 
conversion of the eight promissory notes or securities 
of the 4 per cent, loan, comm'^nly called Company's 
paper. The Defendants, pleaded, first, not guilty ; 
and, secondly, that the Plaintiff was not possessed of 
the notes of his own property. Upon these pleas 
issues were joined. 

The cause came on for trial, on the 19th of Novem- 
ber^ 1847, before Sir Lewrence Peel^ Chief Justice, and 
Sir John Peter Grants and Sir Henry Wilmot Seton, 
Puisne Judges of the Supreme Court. 

The circ^umstances which distinguished* this case 

. from the la^t, and which appeared in evidence on the 

* trial, jvere these sr— ^ 


7th July 
|i849‘ 


For marginal 
note, see the 
case of the 
Bank of Ben - 
gal V. MaC‘ 
leod^ ante, 
p. I. 


® Present : Members of the yuiicial Commiitee^-^LorA Brougham, 
Lorti Langdafe, the Right Hon. Dr. Lush ington, and the Right Hon. 
•^T, Pemberton iTeigh. 

* Pri vy*" Councillor,— .4? — The kight Hon.^Sir K^ward Ryan. 

V— 
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1849. On the 4th of November, 1841, the Respondent, an 

officer on ihe Establishment, dfew upon liiS 

ofBbngal bankers and agents, Macleod, Fqgan Sl Co., at Ca,l~. 

Fagan. cuita, in favour of one Tuttle Charles, for Rs. 6,000, 
payable at ten days after sight. Tlie draft was pre- 
sented for acceptance to Macleod, Fagan & Co., on the 
9th of November, 1841. In the meantime, >on thetAfh 
of November, the Respondent forwarded a Koondee.' for 
Rs. 2,000, endorsed to Macleod, Fagan & Co., at the* 
same time.. informing them of his draft for Rs. 6,00^, 
The state of the account between tlw* Respondent, arid 
Macleod, Fagan & Co., if made up on the 9th of No- 
vember, would have shown a balance of 6 annas, 8 pie, 
due from the Respondent to them. Upon the presen- 
ation of the Respondent’s draft for Rs. 6,000, Mac- 
leod, Fagan & Co., wrote to the Respondent, anil inti- 
mated to him that t^ey had n6 available funds belong- 
ing to him in their hands to meet the draft. The Re- 
spondent then agreed' to give them a power of attor- 
ney, upon which they accepted his draft for Rs. 6,600. 

The power of attorney executed by the Respondent, 
and sent to Macleod, Fagan & Co., was precisely In 
the same form, as the power of attorney executed by 
Macleod, and set out in the preceding case («). 

On the 24th of November, A. D. Mocleod, one of 
the partners in the firm of Macleod, Fagan & Co , en- 
dorsed and delivered to the Appellants a Company’s 
note for the sum of S. Rs. 8,500, payable to the Re- 
spondent, his executors or administrators,' or his or 
their order, and bearing interest at four per ceiit. 
•This paper was endorsed "A, D. Macleod, attorney, 
for Lieut. C, G. Fagan. Pay to the Bank of Behgal 


(«) Ante, p. S" 
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or order. — D. Macleed'^ The Appellants paid 
ijat sum of '}fioo Company’s rupees to Macleod, wh|P, 
.aj; the same* time, signed and gave to the . Appellants 
his promissory note of that date, payable at three 
months, for the sum of Rs. 7,600, and interest. In 
> this note, it was expressed that the Company's note for 
S,^s.. 8,500 was deposited with the Appellants, as a 
collateral ‘security for th^ repayment, as well of the 
* Rs. 7,600 and interest, as of any sums whidh had* 
been or might be advanced or paid to Macleod byjthc 
Appellants, and i^ default of payment the Bank was 
authorised to sell the Company’s paper, and reimburse 
•itself, paying Macleod the surplus, which might be 
forthcoming from such sale ;* and he making good the 
deficiency, if any. On the same 'day, Macleod, Fagan 
& C<f., paid the Respondent’s draft for Rs. 6,000. 

On the 7th of December ^ 1841^, Macleod, Fagan & 
Co. endorsed and delivered no the Appellants seven 
other Company’s notes, of twt> of which the Respon- 
dent was the original payee, and of the others endorsee, 
for<»sums.amounting altogether to Rs. 5,800. These 
notes were endorsed as follows : — “ 0 . G. Fagan, by 
his attornies, Macleod, Fagan & Co. Pay to the 
Bank of Bengal, or order. — Macleod, Fagan Si Co.” 
And the Appellants, upon receiving the Company’s 
notes, paid t<» Macleod, Fagan Si Co., Rs. 5,000, taking 
also the promissory note of Macleod, Fagan Si Co., at 
, three months’ date, for such sum and interest, wRich 
promissory note was expressed in terms similar to 
those used in the note given on the 2^th of November, 
by A. D. Macleod, that the seven Company’s notes 
hSdLbeen dep'isited as collateral security for repay, 
ment of Rs.* 5,00a, and interest, and of all sums tvhich 
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had been, or might be, advanced or paid to Mitdeod^ 
Fagan & Co., by the Appellants* 

Default having been made in payment, ffie Bank of . 
Bengal sold the several notes, so delivered to them, in 
February and March^ 1842, and realized ffhe amount. ^ 
Macleody Fagan & Co., became insolvent, and on 
the 16th of May, 1844, an account was re,Tidered<: to 
the Respondent by Ihe assignee of the Insolvent Court, 
■at Calcutta, in whom the estate of Macleod, Fagan ' 
& Co., had become vested. The Respondent corre- 
sponded with the official assignee on Jthe subject of the 
estate of Macleod, Fagan & Co., and received a divi- 
dend on the balance due to him upon his account with^ 
that firm, in which the proceeds of the Company’s 
notes in question were Included. 

Upon this evidence, a verdict was found for the 
Respondent, with Rs. 12,9 '8. 3 . 5. damages. On the 

23rd of November, a rule was granted upon a motion 
on behalf of the Appellants, pursuant to leave re- 
served at the trial, calling upon the Respondent to 
show cause why the verdict entered for lhe» Res|P6n- 
dent should not be set aside, and a verdict be entered 
for the Respondent on the issue taken on the first plea, 
and for the Appellants on the issue taken on the second 
plea, or why a nonsuit should not be entered. 

On the cAJ antiary, 1848, after argument, the 

Court discharged the rule, with costs. Sir Lawrence 
Fed, Chief* Justice, delivered the /udgmpnt of the 
Court as follows : — • 

** This case is, in our opinion, undfstinguisbable ifi 
principle from that of Macleod v. The Bank of Bengal. 
Both are founded on authorities which, if* theycare 
not to be followed, must be overruled by a higher 
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tribtMial than this Court. The grounds upon which 1849. 
4f1s sought to» distinguish the •present case, appear to 
us to be untehable. We think there was po recogni- or BasoAt 
tion. The evidence does not show a sale in fact by Pagan.* 
Siadeodi Fagin & Co , to themselves, supposing such 
a sale to have been legally valid We view this sale 
af ^a .meiie fiction ; it is ingeniously introduced to 
supp^t ad argument which would otherwise rest on 
no foundation. The evidence ' shows, that the Plain-* 
tiff was subsequently informed of a sale, ^ but it does 
not show that I^e knew the real circumstances ; and 
there is no evidence of any sale except that by the 
iBank of Bengal, which is not the sale which the argu- 
ment treats as recognised : Ixit an imaginary sale by 
Macleod, Pagan & Co., for the Plaintiff, to themselves, 
is th6 subject of the supposed recognition. It is said 
Macleod, Fagan & Co., ha(^ a lien, and that they 
transferred that lien to thd Bank of Bengal. Mac- 
leod, Fagan & Co., undoubtedly had a lien ; but if the 
nItUre of it be considered, the consequence to the 
Plaintiff'c success in this action, which it is sought to 
deduce, will not follow. The Bank of Bengal sold 
these securities. This act could be supported under 
the power of attorney alone. For the paper was 
specially endorsed to the Plaintiff, and has been by him 
unendorsed, unless the power has been executed. If 
Bills of Exchange are drawn, payable to the order of 
A., and A.,pays them into his Banker’s hahds witfiout 
endorsing them, it is obvious, that though A. may 
become subsequently indebted to his .Banker, and his 
Banker may have a lien on those bills, that this lien 
dbes not operate to transfer a property in such bills, 
and is only an equjtable interest. The debts which 
tljey secure ^nd evidence, are transferlble by the 
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custofli of M«rchants, but transferable by tlte c^om 
ii\ such a case by endorsjfement only, not "by deKvery 
without eiK^orsement ; the bills not in a state 

that the property in them can pass by deliverj'. CoU 
tim V. Martin^ (i Bos. & Pul. 648,) will, "if it be attend 
lively examined, show that it is the nature of the 
property in bills, Whic^ enlarges the pow'er of aJicva.- 
tion over that which exists as to mere chattels; With- 
out a valid endorsement, no property in these specially 
endorsed securities could be transferred to the Bank, 
so as to prevent their sale from operating as aeon- 
version ; and by a conversion their lien would for any 
defensive purposes in this action be destroyed. The^ 
question is, therefore, simply this : was the power 
exercised or abused ? We think upon the evidence, 
that it was grossly abused. If such an exercise of a 
power could be supported, then i a lien might be en- 
larged to the prejudice of* the owner by the fraud of 
the agent. It is, therefore, in our opinion, clear, that 
the Bank of Bengal could not be in a better position 
than Macleod^ Fagan & Co., against the Plaintiff. 
They, Macleod^ Fagan & Co., could sell the Plaintiff’s 
paper and confer property in it, if they followed the 
authority conferred : that authority, if the correspond- 
ence and the power be looked at, was not to pledge 
the paper, still less to pledge it to another for their 
own advantage. The sale by the Bank was unanthor- 
i.sed, since the pledge to the Bank was an un;^uthorised 
pledge. The real contract between the Bank of 
Bengal^ and Macleod, Fagan & Co., was not a conti'^act 
that the latter should transfer their lien, but it was a 
totally different contract : and it cannot be viewed nuiv 
otherwise, because it is found to be unsupportable as 
it really was. What ground there is for assuming a 
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a9\9 hy'JfacJ<«i(i, Fagan & Co», to tbemsoives is best 
by Hits ; whether on Ibis evidence, if they had 
, retained the ^aper and it bad risen in value, and the 
Plaintiil tenderiug to them the amount of their ad- 
vances' had clamed to have his paper back, tliey could 
have said ; ' Look at these endorsements made by us 
^^our 'Attorneys : the 'property fs ours : we have sold 
to •owselves, and we will take advantage of the rise in 
" the value.’ The Plaintiff is, in our opinion, entitlec] 
to retain his verdict. It is not in discussion, under 
this rule, whether the - verdict should stand* for the full 
amount of the damages, or for that sum reduced by 
• the amount of Macleod, Fagan 8 l Co.'s lien against 
the Plaintiff. The Defendant has not availed himself 
of the leave offered him a| the trial, to move to re- 
duct; the damages, as we understand, because that 
reduction might prejtjdice his right of appeal. Upon 
that point, therefore, we expresf no opinion. If this 
case be appealed, and our de«i.'ion be sustained on the 
Aiain question, then if the Defendant is entitled at 
la#r to a,reduclion of the damages to the extent of the 
lien of Macleod, Fagan & Co., against the Plaintiff, 
the evidence furnishes the means of making that re- 
duction, if the verdict not questioned now on this 
point can be appealed against on that ground. The 
Plaintiff, if he be legally entitled to retain his full 
damages, is certainly a trustee for the surplus ; 
whether for tha Bank of Bengal or for thp creditors of 
Macleod^ Fagan & Co., it is not necessary for us to 
f. decide. A mqre equitable lien could not, we appre- 
hend, furnish ground for a reduction of damages in 
•ajj action at law ; and! whether the lien of Macleod, 
Fagan &*Co., be treated as merely a common law Hen 
^on* a Chattel, or as a lien on a negotiable^ instrument. 
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1849- n«eding endorse iirent. and unendorsed, still Hie lien of 
Th* Bamk ff*®**’ transferee, the Bank, would be but equitable, it 
OH Bjihgal jhe power of attorney was not duly exercised. A lien 
^ Fagan. on a mere chattel, is not at common law transferable, 
Legg y. Evans (6 Mee. & Wei. 42), anfi the case is 
not within the Factor Act. That the transfer for a 
valuable consideration of an unendorsed bill . or note, 
payable to order, confers only an equitable ’figSit, 
Watkins s Maule (2 Jac. & Wal. 243)/' 

Judgment was afterwards signed for the amount of 
such damages and costs. 

From this judgment, the Bank of Bengal 
to Her Majesty in Council, and the case came on lor 
hearing at the same time as the appeal of “ The Bank 
of Bengal v. Macleod^'^a:). 

Sir Frederick Thesiger^ Q, C., Mr* Greenv:ood^ 
Q, C«, and Mr* Haie^ for the Appellants. 

The notes in question tvere negotiable instruments, 
and came into the hands of the Appellants, in the 
course of their business as Bankers. Macleod) Fage^n 
& Co., were the agents at Calcutta of the Respondent, 
to whom they had advanced money, on the securities 
ol those very notes, and he in return empowered them 
to endorse the notes ; which they did, for value re- 
ceived, to the Appellants. The Appellants have 
nothing to do with the alleged fraud of Macleod^ 
Fagan & Co.", in pledging the nctes; they could have 
no reasonable grounds for suspecting that tlKsy were 
improperly dealing with the notes. 'The question 
really turns upon this, whether the power wVis pro- 
perly exercised by them* The form of the* power 


(<i) p. I . 
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I of ^^rnciy granted by the Reapondent to. Macleod, 

& Ca,« is to sell, endorse and assign/' and thT^anki 

may, therefore, be read, distributively or conjunctively, 
as* you please. Baldwin's Case {a). The 3 ank were Fagan. • 
authorised by law in selling. In Stierneld v. HoU 
, den (i) the pledgee spld, and it was held,, that be could 
not ^be sued in trover fot* bills of fading. Every deed 
^is tct taken most strong!}' against the grantor. He 

aannot defeat his own grant. Comyn's Dig., tit. . 

Grant," E. 14. But it is said that the power to 
endorse is auxiliary only: that is not so /it is the 
real object of the power. In Murray v. The East 
igidia Company {c), and Fenn v. Harrison there 
wsfs no authority given by tJie^power to endorse ; those 
cases, therefore, are distinguishable from the present. 

Ex papte Twogood (<?), EX parte Pease (/), and De Bon- 

chout V. Gpldsmid{g)j ar^ to the same effect. 

# 

Mr. Serjeant Byles^ Mr. Peacock^ Q, C., and Mr. 

^ Maude^ for the Respondent. 

Tlr poyyer of attorney given to Macleodj Fagafi & 

Co., was for the purpose of enabling them to deal 
with the notes as agents for the benefit of the Respon- 
dent, it did not give them any authority lo pledge the 
notes ; their pledging or assigning them to the Appel- 
lants was, therefore, a fraud upon the Respondent. 

An unauthorised endorsement conveys no more title 
than a forgery, and the question is, whether this en- 
dorsement entirely converted the note into a bill pay- 
able to bearer, and if so, was it authorised ? Powers 

• 

M, Leon. 74. (^) 4 Bar. & Cr 5. ♦ 

^>5 Bar/& Aid. 204. (//) 3 Term. 757. 4 Term. 177. 

(e) 19 Ves. 2*29. If) 19 25. 

^^efi. 21 1. 
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1849* of attorney are to be construed and limited to their 
ThTbaJmc expressed particular object. On JBilIs«Of Ex- 

OF Bbnqal change," p. 29 (gth Edit.) In this case there is no 

^ Faqan. power given tojpledge. The authority is to sell, en- 

dorse and assign." It is admitted that the notes were 
pledged for the personal use of Macleody Fngan & Co., 
at less than their value, and that the agent also qave 
his promissory note to the Bank. An agfent cannot 
deal for himself at law or in equity. Farebrother v. 
Simmons (/?), Brookman v. Rothschild (b), Marshall v. 
Kinner (r). If the word endorse " had been the only 
word, he could have sold ; but we submit that the 
word "endorse*' is controlled by the context, anJ 
these words must be taken collectively, and that the 
Appellants wholly failed* in making out any defence to 
the action. There was quite sufficient grounds to in- 
duce the Bank to suspect ihrt Macleod, Fagan & Co., 
were dealing improperly with the notes, They also 
referred to Watkins w. Maule (rf), Queiroz v. True- 
man (e), Stierneld v. Holden (/), Shipley v. Kymer 
Kuckein v. Wilson (A). 

Mr. Greenwood^ in reply. 

The power to sell, endorse and assign " is general. 
The Bank of Bengal had no reason to suspect fraud 
on the part of Macleod^ Fagan & Co., if indeed, there 
wus any. It was perfectly reasonable to suppose, that 
as the balance was against Fagan^ and be wanted 
money, he wished to raise money by pledging the .notes. 

(a) 5 Bar.it Aid. 333. (3) 3 Sim. 153. S. C. 5 Bli.N. S. j 6 \ 

(r) I Staik. 499. (it) a Jac. & Wal. 237. 

(^) 3 Bar. & Cr. 342. (/j 4 Bar. & Cr. 5. 

(^) I Maa. & Se\. 484. (A) 4 Bar. & Aid. 443. 
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It inigbjt be imprudent at that time to sell them, when 

UM^mqney co^ild be raised by pledging. 

• 

* On the iptli of July, 1849, judgment watf delivered 
in this appeal, ^and also in the preceding case of " The 
•Blink of Bengal v. Bfacleod” (a), as follows, by 

• 

Brougham : 

. Both these cases involve the same question, and de- ^ 19th July, 
pend mainly on the decision of that question. If it . 

be determined in the Appellants’ favour, In the first 
appeal, they are *botli decided for them ; if that be 
given against them, special circumstances, peculiar to 
tht second appeal, require to be considered. 

That question relates to tlie* authority which the 
house# of Macleod & Co., agents of James William 
Macleod^ in the one c^ase, and of Captain Fagan^ in 
the other, had to endorse the .pap6r belonging to these 
principals, and deposited with |bem as agents, and the 
authority is the same in both cases ; for although a 
correspondence, peculiar to the second, is relied upon, 
as qualifying or limiting the authority, it does not 
appear to us to possess that virtue ; even supposing it 
could be imported into the consideration of the case, 
and allowed to influence the construction of the 
power of attorney, on which the authority of the 
agents rests. 

It is admitted, ,on all hands, that if Macleod & Cp., 
having the*bills in their possession, had no power to 
cpdojse Ihem, tjieir act of endorsation would convey 
no title to^the party taking and dkeouhting them, any 
mve that) a forgery would do. It is equally admitted, 


37 



Tur Bakk 
OF Bengal 


Fagan. « 


(if) See Antit P* 



38 


C ASES IN THE PRIVV COUNCIL 


on the other hand, that if they had the authorit3^o 
TuTrInk eodorse, their eridorsement passed thtf property, u 
• Bengal may be tajcen as also established, that whatever may* 
* Fagan. have been the law laid down in Gill v. Cubitt (3 B. & 
C, 466), and Down v. Hailing (4 B. & C. 330), %pd 
one or two other cases, and not abandoned, at least, 
as far as the language went, which the Court yse^n 
some subsequent cases, is ^novv law no lcft)ger ; •and 
-that ihe neglige nce of the party taking a negotiable* 
iustrument does not fix him with the defective title 
of the party passing it to him. Thys, the main and 
fundamental question is, had Macleod & Co. authority 
to endorse under the power of attorney? Which isjif 
the same words in both cases. 

It is to " .^ell, endors? a^id assign, or to receive pay- 
ment of the principal according to the course of the 
Treasury — and to rec^eive the oonsideration-money, and 
give a receipt for the sanVfe.^’. It is contended for the 
Respondent, that the ^ords, ** sell, endorse and as- 
sign,’^ used conjunctively, cannot be used in the (Tis- 
junctive, but that the only power given toondori»e is 
one ancillary to sale, and that we are to read it, as if 
it were, po\ver to sell, and for the purposes of selling, 
to endorse. This construction is endeavoured to be 
supported by referring to the variation of '‘or^^ for 
‘*and’^ immediately following— or to receive the 
money at the Treasury." We are unable to go along 
with this view of the instrument. •The , variation is, 
clearly owing to a new subject-matter being introduced. 
The matter first^dealt with, is the use of the paper as 
a continuing and subsisting instrument, as^ securities 
not paid off ; the matter afterwards dealt with, i^flie 
receiving of the money due on these securities, when 
paid off, aifti when they ceased to exist — it is called 
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‘payment of the principal/' and then follows a like 
power to receive the consideration-money, and give 
* i;eceipts ; that is, to .receive the money, and give re- 
ceipts for the money arising from the sale, endorse- 
ment, and asSgnment, because to that alone could this 
clause apply— the giving up the paper to the Treasury, 


a«^]^ised by the second clause, requiring no receipt 

whkteverr 


The change of “and" for ‘'or*' in the second 
clause does not, therefore, appear at all ,to alter or 
affect the construction of the first clause or member 


of the sentence. Shall we, then, say, that a power 
• ^o ** sell, endorse and assign," does not mean, a power 
to sell, a power to endorse, and a power to assign ? 
And would not such a negative or exclusion be doing 
violence to the plain sense of the words ? If we adopt 
this exclusive construerton, we tpnsi hold, that these 
words not only give no powers to endorse, without 
selling, but also, that they give* no power to sell with- 
out endorsing, and we must suppose the agent acting 
under wch a power to be entirely crippled. Now, as 
there can be no doubt that tlus is a general form for 
powers of attorney to deal with negotiable instruments, 
and that in the general case, whatever may have been 
the understanding in the case at the Bar, the power 
to endorse is intended to be conveyed# Were we to 
adopt the Respondent's construction, we should sanc- 
tion this position, not only that all powers* now exist- 
iifg and •acted on, and which have been acted on, if 
conceived in this form, are most defective, indeed, 
almost inoperative, and that what has been done under 
an'd is now done under them, is insufficient to 
convey a 'title to the laker of the negotiable instru- 
inent, but that in future, to make .such jjtowers com- 



Fagan. 
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i8^. plete, indeed, to render them useful, a new and very 
ThT^nk tautologous phraseology *must be adopted, as 
OF Bengal a power to sell, and also to endorse, and SEilso assign, 
•Fagan. or to endorse without selling, or to’ assign without sell- 
ing or endorsing, or to sell without endor«ng/’ and so 
forth. It appears to us, that the rational and the na- 
tural construction is the one which represent^ a 
“ to sell, endorse, and assign,’^ as a power to a 
power to endorse, and a power to assign — so that these « 
acts may be done apart or together, and that tlie powers 
are conveyeS conjointly and severally. The elliptical 
mode of expression, by not repeating the words “ a 
power, or ** full power,’’ we consider to be thus pro- ^ 
perly supplied, and the depression thus justly ex-* 
pounded in the ordinary^mpde of parlance. 

But it is said, that the power was given to do •the 
acts in question on the donor’s behalf. This is really 
. only saying, that what\he agent is to do, he is to do 
as representing the principal ; as doing it on behalf of, 
or in the place and in the right of, the principal. But 
it is further said, that even if the expression Jje r^d 
as only amounting to this, the endorsement is to be 
^ only made for the benefit of the principal, and not for 
the purposes of the agent. We do not see bow this 
very materially affects the case, for it only refers to 
the use to be made of the funds obtained from the en« 
dorsement, not to the power ; it relates to the purpose 
of the execution, not to the limits of thg power itself ; 
and though the endorsee’s title must depend ^pon the 
authority of the endorser, it cannot be mjide to depgnd^ 
upon the purposes for which the endorser, perfoms 
his ket under the power. 

We find great reason to commend the alnlity and 
learning atid| diligence shown in the judgment ^le4i- 



ON APPEAL FEOM THE EAST INDIES. 4 1 

* 

v^ed below. But it would have been more satisfac- tS45. 
i^ry^to have found that Ibe argument, as urged before the Bahk 
us in support of the judgment, had been* considered Bwgal 
by that Court. On the contrary, we cannot find any Fagan* 
reference to»the terms of the power, either in the 
judgment or in the reasons given in the petition of 
^gpeal. .Ttie Court seems to have assumed, that there 
wasno «authority to endorse. Indeed, the printed 
cases do not themselves seem to take the point, or to 
raise the question ; and yet the Respondent here dis- 
tinctly admits that the judgment cannot stand, if there 
was the power to endorse generally. 

> I have seen, since the argument, the printed forms 
Tised at the India House, of* powers of attorney. They 
are all in the. words here .usfed, endorse, sell and 
assign,'* and their title, which is placed in reel ink at 
the top of the page, sl^pws the meaning affixed in prac- 
tice, to those words. It is, power to sell or endorse.** * 

Much reliance was placed by the Respondent on the 
c^se of De Bouchout v. Goldsmid (5 Ves, 21 1). But 
thg j|iigstinn there was, whether shares could be 
pledged by an agent acting under power “ to sell, 
assign and transfer,** and the undisputed law, as to • 
his being unable under an authority for selling, to 
pledge goods ot his principal, was held applicable to 
shares as well as goods. The question here arises on 
a negotiable instrument, and it was by no means de- 
cided in the caee referred to, that a power to **sell, 
endorse ^nd assign,’* is confined to .selling, without 
rfxtending to endorsing. The frame of the two powers 
upon the construction of which the whole question 
bq;re turns, is entirely different in the two cases.* In 
the case of De Bouchout v. Goldsmid^ ’ there are only 
the* ^ords “ sell, assign a*iid transfer,** Ind no word 
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1849. pledgiugi or referring to deposit, at all, Ii^ iS34» 

The Ban^k * examined fully |l 11 the cases within tl^4>riRcipJe of 
OK Bengal J)^ Bouchont v. Goldsmid, in the case of Wilson v. 

.Fagan. Moore (i MyL & K. 337), — approximating to the 
former case, and I am informed that thi% decision o( 
Wilson V, Moore has since been constantly cited, as 
ruling the question ; hut 1 must remark, that in the 
judgment there given, I cited the cases of. 

Cubitty and Down v. Hailing, as having gone far to 
overrule Lawson v Weston (4 Esp. 56). These cases 
are no longer law, and Lord Kenyon's opinion is set 
up and supported by all the lawyers. * 

As we are with the Appellants on this fnndamental ^ 
point, in both cases, it b^omes unnecessary to sa/ 
anything of the peculiar circumstances,^ which distin* 
guish the second from the first appeal. There must 
be a reversal in both appeal-. 

f 

« 

In answer to the quesljon of Counsel respecting the 
form of tlie Order to be made, • 

Lord Brougham said, that the judgment in both 
appeals being reversed, the Defendants ought to be 
placed in the same situation, as if there had been a 
verdict for then) in the first instance: and there being 
no jury at the Court being both Judge and 

jury ; it would, therefore, be out of all question to 
grant a new trial. The verdict must, therefore, be 

ente/ed for the Defendants, in both cases. 

• • • 

By Orders in Council, bearing date ihe 30th day of# 
1849, it was ordered, that the judgments of the 
Supreme Court of Fort William in Bengal, be and tb€ 
same were thereby reversed, and that verdicts be en- 
tered for tb^ Defendants iit the said causes or actions^, 
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fne East India Company ... Appellants, 

AND 

Oditc HURN Paul . ... ... Respondent* 

* 

On Appeal from the Supreme Court of Judicature at 
Fort William in Bengal. 

This was an appeal against an order made by the 
Supreme Court at CalctUtay refusing a new trial in an 1849! 

* ^ Present Members of the Committee ^ — Lord Langdale, The Statute of 

Lord Campbell, the KightHon. Dr. Lushington, and the Uight Hon. 

T. Pemberton Leigh . « • extends to 

Privy Councillor, — The Right Hon. Sir Edward Ryan, ^^xhe Sta- 
tute, 9 Geo. 

IV., c. 14, (exteitled to Indiahy the Indian Art, No. XIV. of 1840,) held 
to apply to an action pending in the Supreme Court at the time of its in- 
troduction into India. 

In assumpsit, the breach»of a contract is the cause of action, and the 
Statute of Limitations runs from the time of the breach, and not from the 
time of the refusal to perform the contract. 

In 1822, A. purchased at a Government sale, at Calcutta, a quantity of 
salt, part of a larger portion then lying in the warehouse of the vendors 
(the Government) where the salt was to be delivered By the conditions 
of sale, it was declared, that on payment of the purchase money, the pur- 
chaser should be furnished with permits to enable him to takb possession 
of the salt ; there was also a stipulation that the salt purchased should 
be cleared from the place of delivery within twelve months from the day 
of sale, otherwise the purchaser was to pay warehouse rent for the quan- 
tity then afterwards to be delivered. The purchaser paid the purchase- 
money, and received permits for the delivery of the salt, which was deli- 
vered to him in various quantities, down to the year 1831 ; in which year, 
an inundation took place, which destroyed the salt in the warehouse, and 
there remained no salt to satisfy the contract. The •purchaser petitioned 
^he vendors for a return of the purchase-money, which was refused, on the 
aground, that the loss happened through his negligence in not sooner clear-, 
ing the salt from the warehouse. An inquiry, however, took place -at the 
instants of the Government, who refgrred the matter to the Salt Collector 
^ for a report. This inquiry was made by the Government without the pur- 
chaser being a party to it. The Collector did not make his report till the 
year 1838, and upon that report, the Government refused to return the ‘ 
purchase- money, claimed in respect of the deficient salt. The purchai*er 
then brought an action of assumpsit for recoveiy of the purchase-money 
of such part df the salt as had not been d|livered, alleging, as a breach, 

V— 8 
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1849. 


The East 
India Com- 

• PANV 

doiTCHURN 

Paul. 


action of assumpsit, brought by the Respondent to 
recover damages from the Appellants fon •part o| Lic 
purchase-money of a quantity of salt.* The action 
was grounded on the non-performance, by the Appel- 
lants, of the contract, to deliver the whole quantity of 
salt sold. 

The facts of the case, as the^ appeared in evidence 
.at the trial, were as follows : — 

. In the month of March, 1822, a public sale of salt 
belonging to the Appellants took place at Calcutta in 
pursuance *of an advertisement. Amongst the salt 
advertised for sale were 230,000 mounds in the zillah 
of Htdgfllee, and 160,000 maunds in the division or. 
sillah of Tumlook, the fornier of w'hich places lies on 
the sea-coast, to the 'south-west of Calcutta. By the 
conditions of sale, contained in the advertisement, the 
salt was to be transported from,the places of delivery, 
which were fully d?lail <1 in an advertisement pub- 
lished at the Governnjent office, at the risk of the 
purchasers. On a payment in ready money being 


the non-delivery thereof. To this the Defendants pleaded the Statute of 
Limitations, that the cause of action had accrued within six years before 
the commencement of the suit. The Supreme Court at Calcutta found a 
verdict for the Plaintiff. Held, upon appeal, reversing such verdict, that 
when the purchaser applied for the residue of the salt, and was told that 
there was none to deliver, the contract was broken, and the cause of action 
accrued from the time of such breach ; and that the subsequent inquiries 
by the Government did not suspend the operation of the Statute of Limita-^ 
tions, till the years 1838, the time of the final refusal, and that the remedy 
was barred b> the Statute. 

Semhle . — There njjay be an agreement, that in consideration of ap inquiry 
into the merits of a disputed claim, no advantage should be taken of tlie 
Statute of Limitations, in respect of the time employed in the inquiry, an^l 
an ac^on might be brought for a breach of such agreement. 

At the trial, certain documents contained in the Schedule to thtf answer 
of the Defendants to a Bill of Discovery filed in Equity were read as evi- 
dence for the Plaintiff, but the Court refused to allow the Defendants to * 
read the answer to*which the Schedule was annexed. Held, that as the. 
Supreme Court at Calcutta, being jurymen as well as judges, had refused 
to allow the answer to be read, on the ground that such answer contained 
nothing material to the issue i^ich could influence their Verdict, a new 
rial on the ground of such renisal woyld not be granted. , 
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j^dt, an order was to be immediately issued by the 
Secretary to^*the Board of Customs* Salt^ and Opium, 
•for the delivery of a quantity of salt equivalent to it, 
and the merchant was to be furnished with the order 
«fof delivery, and such rowannaks (a) as he might re- 
quire for the salt, on his paying the rowannah fees as 
uS^&^^^lt*was further declared and stipulated, that 
all Tots be cleared out from their respective places of 
delivery within the period of twelve months Jrom the* 
day of sale, and that in failure of such clearance, the 
purchaser should abe subjected to the payment of 
golah {b) rent, at the rate of Rs. 5 per 1,000 maunds, 
mensem, and a deduction for wastage at the rale 
of half a maund per 100 maunds per mensem, to com- 
mence from the expiration cff the allotted period of 
clearance. That such lots as were not cleared out 
within the above period ^of twelvemonths, should be 
retained by the Salt Agent,* or Superintendent of the 
golahs, until the claim for gola/t-r&nl should have been 
adjusted ; or such portion thereof should be sold by 
pubfRi'fflTO, as the Board of Customs, Salt, and Opium, 
'inight deem requisite, for realizing the amount due. 

The sale took place on the 15th of March, vi\m\ 
the Respondent became the purchaser of 3^,000 
maunds, of the years 1227 and 1228, B.E., then lying 
in golahs of the Appellants, in zillah Hidgellee, and 
1,000 maunds in other golahs in zillah Tumlook, at 
’which the ‘salt was to be delivered. * 

The purchase-money for the salt having been paid, 
tSe Respondent was furnished with chofirs, or delivery- 
orders, from the Secretary of the Board of Customs,- 
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(rt) Permits. 


(^) Warehouse. 
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dated 2nd of July^ 1822, for the salt, and of one^ of 
which the following is a copy ‘ ‘ 

r , 

Hidgellee Division. 

** Kalleenagur District y 995 maunds' of 82 sirca 
weight. Oditchurn Paul having paid for tlie clearance 
of 995 tnaunds of salt oi 1228, being in full oj^ 
purchase of lot No. 34, on the i5tii of Marchy r822, 
'you will.please to weigh off and deliver the same to 
him on receipt hereof, but not suffer to be removed 
from the ghaut till the rowannahs for the salt shall be 
produced to you, after which you are to let it pass 
without further delay.*’ ^ 


At the same time ^'the Respondent was furnished 
with rowannahs for the removal of the salt, current for 
one year from their date. 

The Respondent omitt&d to remove the salt, and in 
the month of May, 1823, more than twelve months 
after the purchase of the salt, while it still remaiMitd 
in the golahs of the Appellants, an extensiwi^l?K;.ada- 
tion of the sea occurred in the district of HidgelleCy 
where the golahs containing the salt were situated, and 
the consequence w'as, that a quantity of the salt pur- 
chased by the Respondent was destroyed, and a por- 
tion of the residue was deteriorated in value. ’ A 
portion of the salt that remained was removed, but 
down to f83 1, a quantity of it still Vemaioed in the^ 
golahs, ^ 

From the tyne of the sale, with the exception of 
certain renewals of the roudannahs made on *the appli- 
cation of the Respondent, no communic^ion <^as 
received b^ the Board from the purchaser ,of the salt 
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j^il 1827. On the 27th of February^ In that year, ■ 

a pethion wa§ presented by the Respondent to the Thb East 
'Board, in which, after stating that he had sold the salt ***'*pA^S°**’ 

to sub purchasers, who had afterwards failed in busi* . 

, Oditchukn 

. noss, he prayed, that in consideration of the heavy Paul. 
loss which he must suffer, the Board would order a 
rf!c^suon*of go/ah-tent and deduction for wastage, to 
whith he* had become liable. The Board authorised 
’ the remission solicited by him, of wastage and golah- 
rent mentioned in his petition. , 

On the 2 1st of May^ 1827, the Respondent pre- 
sented another petition to the Board, in which he 
"Is^ated, that the 34,000 maunds of salt purchased by 
him, which were lying in golahs in Hidgellee, re* 
mained still uncleared, and that the salt was unsaleable 
in consequence of the injury which it had • sustained 
from the inundation, and also staged that the rowan~ 
nahs for the delivery of ifie salt were then pledged 
with Mahajuns or bankers, ahd he prayed that the 
ptrchase*money, with interest, might be returned to 
hinfcra**** 

The Board referred this petition to their salt agents 
at Hidgellee^ who reported thereon, denying the alle- 
gation contained therein ; whereupon the Respondent 
presented other petitions to the Board, which were 
similarly referred, and the Board ultimately determined 
they could make no order. 

In Novvnber*, 1830, renewed rowannahs, for *the 
peTiod of six months, were obtained by the Respon- 
dent*, and in January, 1831, application was made in 
the name of the Respondent, for part of the salt ; and 
tITb salt agent) not being . satisfied whether the golah- 
rent and wastage, as^stipulated by the original condi- 
tipns of sale, ought or ought* not to , be cllarged, he, 
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on the nth of January^ 1831, wrote to the Board ior 
directions on the subject. In the sarf^e month, viz. 
on the 25th of January, 1831, Juggomohun Seal and 
Anundmohun Seal, who represented themselves as the 
pledgees of the rowannahs granted to the Respondent, 
presented a petition, stating^ the doubt raised by the 
salt agent, and praying that the salt might be ^^■'Td 
to be delivered without deduction. 

' In consequence of these communications, the Board' 
sent the fojiiowing directions to the salt agent : — ‘‘ The 
gotah-v^ni and wastage adverted to by you were re- 
mitted by the Board on the 21st of March, 1827, 
under a promise on the part of the holder that iht* 
salt should be cleared from the public golahs imme- 
diately* Nearly four ^ears having elapsed since that 
period, and so long a delay after the assurances given, 
would fully justify ^the Board’s non-observance of a 
conditional promise altogether. They are not desir- 
ous, however, to presS too hardly on the holders of 
the chaurs and rowannahs, as they are believed to have 
suffered considerably by these transactions 
rutton Mullick (the original purchaser) ; they will 
therefore forego any claim on the part of the Govern- 
ment to ^d7/tz^-rent or wastage, due prior to the 21st 
of March, 1827, but as, after that period, it was 
entirely the fault of the holders that the salt was not 
cleared out on the most favourable terms for them- 
selves, they see no reason why any abaten\pnt should v 
be made in the demands of the department ; they 
therefore request that you will levy* goloh-x^wX.^ an*d 
wastage on the salt from the 21st of March 1*827.*’ 

^On the 29th of January,. 1831, Juggomohun Stal 
presented a fresh petition, in which he submitted that 
the circumstance; of the sa\t not having been exported / 
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immediately was not imputable to the negligence of 
nqprchant ;• that by reasoA of part of the sa^t 
{laving been fdund foul, discussions had agsen $ and 
that, in coasequence of the salt agent having main* 
tailed that the*salt in store was the very salt sold, it 
was found there was no alternative, and that, accord* 
iiid^in November, 1830, a renewal of the rowannahs 
had obtained ; and hp urged that the golah-rent 

•and wastage should be wholly remitted. 

Whereupon it was determined .by the Bq^rd not to 
exact the golah^rept and wastage. And on the 4th of 
May, 1831, Juggomohun Seal entered into an agree- 
ment, that, in fairly weighing out the salt from the 
Sircarry golah, if, in the dryage from the atst of 
March, 1827, there be found a frilling diminulion, he 
would make no claim on that score. 

A part only of the sadt was removed, and on the 
30th of October^ i8ji, a seccftid inundation took place, 
whereby a great part of the ftalt purchased by the 
R^pondent, and still lying in the golahs, was de* 
stro^Pj^,,„ 

On the loth^of February, 1832, Juggomohun Seal 
presented a petition, whereby, without noticing the in- 
undation, he alleged, that he had removed all the salt 
that could be had, and that there turned out to be a 
deficiency of more than 10,000 mounds, and he prayed 
that he might be compensated, with interest. 

On the' jth of. March, 1832, this petition was fe- 
ferr«d by t!)e Board to their salt agent, Mr. Donni- 
for investigation. ' ^ 

On the 13th of July, 1832, Juggomohun Seal pre* 
seized another petition, representing that no report 
had yet beefl made by the salt agent. In consequence, 
• on^ the *1 7th of Ju]y, i83i, anothe/ letter was ad* 
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dressed by the Board to Mr. Donnithorne^ calling his 
attention to the subject.* 

On the ,14th of August^ *832, Mr. * Donnithorne, 
made a report to the Board, by which he showed the 
actual quantities which had been delivered to the pe- 
titioner, and deduced the result to be as follows: 

The actual deficiency occasioned by two seriQu^^n- 
undations, as also by wasts^ge, during the greatlength 
•of time the article was al1ov\ed to remain in the golahs, 
Tfi2g niaunds ]** adding, had the Beoparee cleared 
the salt out of the golahs^ according |o his engagement, 
instead of perpetually offering objections, no defalca- 
tion would have arisen; but fully aware, as I conceiv.-^ 
from the information of gomastahs x that a dreadful 
loss must have takeA place by the late hurricane, he 
has been induced to offer this false representalisn, in 
order that the tot^l loss of the article should be 
ultimately sustained by tffe Government.** 

In consequence of this report, the Board did not 
accede to the claim made for compensation, and for 
more than two years nothing further was heMHL429 
subject. On the 17th of September ^ 1831, Juggomo- 
liun Seal presented another petition, in which, after 
referring to his petition of the loth of February^ 1832, 
and the report made thereon, he stated that prior to 
the storm of the 31st of October^ 1831, he had deli- 
vered in his chaur and rowannahs^ and that then a large 
quantity of the salt was not forthcoming^ and prayed, 
that the money, with interest and expenses^ should be 
returned. On ^he ^oih of November f 1835, he .again 
presented a petition for the same purpose, stating that 
no order had yet been made by the Board oa his peti- 
tion of the loih of February^ *832, and Spraying that 

the Board^'would make the order desired. 

« • 
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lo the meantime, Mr. Donnithorne had retired from 
ffie office of *sSh agent at Hidgellhi and Mr. John 
H^nry Barlow was appointed to succeed him, and the 
Board havinsr determined to make renewed inquiry 
intq the subject, on the 1 2th of 1 835, for- 

• warded to Mr. Barlow the former petition of the 10th 

of 1832, Donnithornds report thereon, 

• and ^e subsequent petitions. 

® Mr. Barlow instituted the inquiry, and on the l6th 
of May^ 1838, communicated the result to t^e Board 
in a letter. . 

Though Mr. Barlow* s report was in some respects 
rather more favourable to the Respondent than that 
of Mr. Donnithorne^ still it appeared to the Board that 
there was no ground to doubt -but that the deficiency 
in ihtf salt was owing entirely to the inactivity and 
negligence of the Respondent in Reaving the salt un- 
removed for so many years j^and, under these circum- 
stances, the Board declined to at^ede to the prayer of 
the* petitions, and refused to make an order in his 
favog^ 

On the 1 8th of /«/y, 1839, the present action was 
commenced by the Respondent against the Appellants, 
on the plea side of t)ie Supreme Court of Calcutta. 
The declaration contained three special counts: the 
firsr count stated, that on the and of July^ 1822, the 
Respondent bought of the Appellants large quantities 
9f salt, of tfee manufacture of certain year§, deliver- 
^ able* to him at certain golahs or storehouses of the 
'Appellants, situate at Kalleenagur,\\\. zillah of 
Hidgellee^ in the province of Bengal^ at any time 


witIKn twdve months from the 15th of March, 1822, 
• and thereafter to be su];>ject to ^r?/aA-rent at a certain 
fatq per annurq, and subject to certain deductions for 
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1849. waste as therein specified : whereupon the Appellants 
THr*^sT PfOfnised to delii^er the salt to the Respondent, frorti 
*'***PAN^*' golahs at Kalleenagur, on production of the chaufs 
V. and rmannahs, when the Appellants should be re> 

^^DITCHfJRN * * 

Paul. quested so to do. And that, although life, the Respcn* 
dent, had frequently, since the 2nd of July, 1822, 
requested the Appellants to make delivery of tlv^sg^ne 
salt to him, at Kalleenagur aforesaid, upon ^production 
'of the said chaurs and rowannaks^ and offered to pay 
golah-x^t\i^ and allow the deduction for wastage at the 
rates respectively agreed ; and although the Appellants, 
in part performance of their promise, had, at different 
times, since the 2nd of July, 1822, delivered to the Re» 
spondent, divers, to wit 36,000 matinds of the salt, in 
part of the .salt so bought i^yet the Appellants had wholly 
neglected and refused to deliver the residue of thfe salt 
to the Respondent. The second and third counts were 
similar to the first, varying only as to the quantities 
of salt, and the places v^here it was deposited, and the 
time when it was deliverable. The declaration also 
contained the u.sual money- counts for moneyMbadi and 
received on an account stated, and for interest, and the 
damages were laid at Rs. 200,000. 

The appellants pleaded the following pleas to the 
declaration; — First. Non assumpsit. Secondly; that 
the alleged cause of action did not accrue within six 
years, as required by the English Statute of Lirnita- 
tio*ns. 'rhtrdly ; as to the first count, tha^ the 4,000. 
maunds of salt ti.erein me lioned were suffered bythe 
Respondent to r,.emain in the golahs of the AppeHants 
at Kalleenagur, in the zillah of Hidgellee^ from the 
15th of March, 1822, to the ^^^\o\May, «^i823, .<he 
time of the temptest and inundation hereinbefore men- 
tioned during that period they had never refused 
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to deliver the 4,000 matinds of salt, and were never 
g4]9^lt^d to for^the delivery of the samie, but were, Ull 
^ the time of •such tempest and inundation^ ready and 
willing to deliver the same ; that the Respondent, 
during *all that^ time, neglected to remove the salt from 
• the golahsy and while it was so remaining, by such 
o^.the Respondent, on the 27th of J/ay, 1823, 
a vliJldTit »torm attended with an inundation of the sea, 
^ swept over the place where the salt was warehoused^ 
and wholly destroyed the same, whereby the Appel- 
lants were then and had ever since been unable to de- 
ft 

liver the salt in pursuance of the contract in the first 
#:ount mentioned. Fourth ; as to the second count, a 
plea similar to the third. Filth ; as to the third count, 
a plea similar to the third and fefurth. 

Tlfe Respondent, by his replication, joined issue 
upon the first plea, tr^wersed the second, and replied 
generally de injuria, to the other pleas. 

In March, 1841, before the «cUon at law was tried, 
ih% Respondent, Ram Rutton Midlick and faggomohun 
a bill of discovery, on the equity side of 
the Supreme Court at Calcutta, against the Appellants 
and Mr, Henry Parker, then the first member ol the 
Board of Customs, Salt, and Opium. The bill sought 
to establish some admission to take the case out ot the 
Statute of Limitations, and required a full discovery 
of everything connected with the transactions, and a 
ifull discovery of all books and papers relating to Hic 
matters in squeslion, which were in the possession or 
p«)wa- of the Defendants. ^ 

The Appellants and Parker put in their joint and 
se9bral answers to the bill, stating the circumstances 
respecting the two inundations of 1823 and 1831, and 
tha Joss* occas^pned to the salt thereby, a^d alleged 
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1849. that in substance, and in fact, the original agreement 
for sale of the salt^ had Ijeen performed ^0/1 the part of 
India Com. title Appellants, and denied the allegation pf any admis- 
V. s^ion to taSe the case out of the Statute, and in the 
schedules set fofth at length, petitions, and* other 
documents, before stated, and in another schedule set 
foitb a list of all papers and documents in their pos- 
session relating to the matters in question. ^ 

, On the 8th /uly, 1842, an order in the suit in 
Equity was made by consent, that the fDefendants 
should depbsit wit 1 the Equity Registrar of the Court, 
for the inspection of the Plaintiffs, all the documents 
scheduled to the answer, and this was accordingly done, 
The action at law was tried on the 25th and 26th 
of July^ 1842, on the* Fit a side of the Supreme Court, 
before Mr. Justice Grant and Mr. Justice Seton. - 
In Iht course of the trial, the counsel ic»r the Respon- 
dent tendered as evidence, the originals of the following 
documents, viz. Jtigg^mohun^ a petition on the loth of 
February y 1832, and the 3oih of November y 1835. 
The letter of liie Board of the 12th of 
Mr. Barlow^s letter of the 3I^t of DecemheVy 1835, 
and the answer thereto, and Mr. Barlow*s report of 
the i6th of May^ 1838, the production of which from 
the Equity side of the Court, he had obtained by 
means of an ex parte order which had been made on 
the Plea side of the Court, bearing date the 20th of 
Julyy 184,2, but of which no notice whateyer had been 
given to the Appellaiits. The Respondent, tat the sfeime 
time put in the order on the Equity cside of the«Coiort, 
of the 8ih of Julyy 1842, and the order of ihe 2otli 
6f July, 1842, and called a witness to prove^the of]Stial 
character of the docuineiiis above mentioned. The 
Counsel ftr the Appellants objected to the recep^iori 
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, of these documents in evidence, unless the answer, of 1849. 
which they f9rmed part, were Jikewi^ put in, both on th« East 
the ground, th^it the bk parte order on the Plea side df *'*°p*^®*‘' 
Che Court was irregular, and was a surprile on the v. 

ftp ftf 

» Appellants, and also on the ground, that It appeared Paul. 
^y\he Orders produced, that the documents in ques- 

* tion were parts of the answer to the Bill in Equity. 
TifSrrScfl^sel for the Respondent refused to put in the 

* answer as evidence, and thfe Court, overruling the ob-^ 

jection taken on behalf of the Appellants, admitted 
the documents and papers as evidence, Without the 
answer. • 

At the conclusion of the case, the Court gave inter- 
locutory judgment, in tlie> nature of a verdict, in 
favour of the Respondent, for thq sum of S. Rs. 39,740. 

8a. 9p., which sum was calculated on the ground of 
no allowance being made for golah^x^xA or wastage. 

On the 27th of Octo%er^ 1842, a rule nisiy to show 
cause why the verdict should not be set aside, and a 
nejv trial granted, was obtained by the Appellants, on 
the grounds; First, that evidence was improperly 
reeftJ^ci at the trial ; and secondly, that there was no 

^ evidence (o take the case out of the Statute of Limi- 
tations. 

The rule was after argument_before the full Court, 
in Bank^ composed of the Chief Justice, Sir Lawrence 
Peelf and Mr. Justice Grant and Mr. Justice Seton^ 
by an order, bearing date the 17th of November, 18^2, 

* discharged,* with costs. The grounds on which the 
Court discharged the order were thus stated by the 
Chief Justice :— '* It was not neces^ry to decide 
whether tf)e evidence objetced to bad been prope&Iy 
revived.* Jiacl it been necessary to decide the ques- 
tion,^h^ should have concuj’red in the dec^ion which 
** tbejearned Judges who had tried the eause had made, 
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for he thought that the regularity of the order, under 
which the documents had been produceiji, could noK be 
entered into at the trial, the documentS'>being, in fact, 
produced and proved in the usual mode, and being 
evidence per se, and, without the aid. of the answer, 
were, in his opinion, rightly admitted in evidence ; but, 
it was unnecessary to decidfe this question. It was 
also unnecessary to decide whether the Indian^ Act 
, (No. XIV. of 1840) included an action commenced 
before the passing of that Act ; or whether that which 
was relied on as acknowledgment, to defeat the opera- 
tion of the Statute of Limitations, amounted to any 
such acknowledgment, or the effect of such an ac- 
.knowledgment, in an action of this description ; or, 
lastly, whether it was binding on the East India Com- 
pany, since the Court thought that the cause of action 
arose within six years from th^ commencement of the 
suit. It appeared, oy the Defendants’ own evidence, 
that the salt was detained for golak-rent, for which 
they had, by the contract, a right to detain it. This 
was waived up to the 4tl) of Map, 1831, by the De- 
fendants, upon the petition of the party entitl^ ro"' the 
delivery of the salt, and of the petition of the loth of 
Fe6ruary, 1832, which the documents produced by 
the Defendants in evidence referred to, requested an 
inquiry into the circumstances connected with the 
undelivered salt. The Court thought that the East 
India Company having, upon the petition of the loth 
oi February, 1B32, consented to that inquiry, no re- 
fusal to deliver the salt could be said to have taken 
place before the conclusion of that inquiry,^ which did 
ndt terminate until within six years of the time when 
the action was brought.” 

From this decision the Appellants appealed to Her 
Majesty in Coundil. 
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The Attorney-General (Sir John Jervis), Mr. 1849. 

• Wigr^, Q. C., and ’Mr. Forsyth, for the Ap- thb'east 
pellanis, . txo'* Com- 

PANV 

Two pringpal questions arise : First, as to the Oditchurn 
•improper reception of evidence at the trial ; and se- ***‘’‘" 
condly, whether, as the ‘cause of action accrued more 
th^^^Mi y^ars before the commencement of the action, 

„the Plaintiff is not barred by the Statute of Limita-. 
tions, there being no evidence before the Court below, 
of any recpgnition of the contract by the l)efendants, 
to take the case out of the operation of the Statute of 
^imitations. 

*'''1. ith respect to the question concerning the re- 
ception of evidence, we submit that there was a miscar- 
riage, The Kespondent was allowed to use in evidence, 
documents which it appeared at the trial had been pro- 
duced by the Appellants only as*part oi their answer 
to the Respondent’s Bill in Eqqity, which w'as for dis- 
covery only, and not for relief ; such evidence ought 
not to have been received without the answer being also 
rea(f|' and the Court was bound to decide the question 
of the admissibility of the documents without eluding 
the point then pressed upon them. The answer con- 
tained statements which would have materially affected 
the decision of the case, both as respected the opera- 
tion of the Statute of Limitations and the right of the 
Respondent to rfcover damages, it is cleqr law that 
the . schrduje to an answ'er is part of an answer, and 
that the documents produced and referred in an 
answer, cannot be read by either parfy without read- 
ingjhe BilJ and answer. Hewitt v. Pigott («). Brown 


(•) yCar. at Pay. 75- 
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V. Thornton {a). Long v. Champion [Lord Cam^^ 
belli : This is not a Bill of Exception j ft *is an appli- 
cation for a, new trial ; and you must show Xhat you 
are prejudiced by the answer not being read. Sir 
Edward Ryan says, it is not the practice of the S i- 
preme Court at Calcutta^ to grant a new trial upon a 
tethnial objection, when they clearly see 
admission or rejection of the evidence did ' not have 
bn) effect upon the verdict.]— It is a familiar rule here, 
that, whatever the quantity of the evidence rejected 
may be, nobody can say what effect may have been 
produced if it had been admitted. — [Lord Campbell'. 
We are in the same situation as the Court below, being 
both Judge and jury, and if we think the evidence 
that was rejected ouglit to be admitted, we can give it 
its weight,]— The order for production of the docu- 
ments was irregularly obtained, and a surprise upon 
the Appellants. 

IL But the important question really is, when did 
the Statute of Limitations, 21 Jac. I., c. 16, begin to 
run. — [Lord Campbell: Does the .Statute estwci, to 
India}’} — Yes, it admitted that ii was introduced into 
India previous to the Charter. The law is clear, that 
the Statute runs from the time of the breacli, for that 
constitutes the cause of action. Battley v. Faulk- 
ner (c). Howell, v. Young (rf). Short v. McCarthy {e). 
Colvin V. Buckle (/). Pott v. Clegg (g). Kennet and 
Avon CanAl Company v. The Great Wesiercn Railway 
Company (h). These cases clearly establish the rule. 


(a) I My). & Cr. 246-8 {6) 2 Bar. & Ad, 284. ^ 

(v) 3 Bar. & Aid, 288. (</) 5 Bar. & Cr. 259. 

(e) 3 Bar. & Aid. 626 ; and see 2 Wms. Saund. 63, n* 6. 
(/) 8 Mee & Wei. 680. (g) 16 Mea & Wei. 321. ,, 
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that when once the cause of action accrues, the limi- 
^tR>n dates, ««)t from the time when it came to the 
knowledge of •the party, but from the time when the 
breach of the contract, or duty, took place. It was 
» erroneous to suppose that the question turned upon 
refusal to deliver. The question is confined to this 
point, wheq did the Statute begin to run ? The inun- 
^ dati^^ ffUt it out of our power to deliver the salt ; the 
•breach was complete, and then the Statute commenced, 
running. Short v. Stone (a), Lovelock v. Franklyn (i), 
establist^s this proposition, that, when a request is 
unnecessary, by reason of an act done by the party, 
yhich puts it out of his power to comply with such 
request, no request is necessary. We submit, there- 
fore, upon this point, that the|*e*has been a miscar- 
riage, ms the learned Judge was wrong in the view 
which he took, the action being clearly barred. The 
cause of action accrued, at least, in February^ 1832, 
•more than six years from the eommencement of the 
action, and was barred by the Statute of Limitations. 
Notlij[ppf.was shown in the evidence in the Court below, 

» either to prove that the Appellants recognised the con- 
tinuing liability to deliver the salt or to take the case 
out of the operation of the Statute. This involves 
another point, not decided by the Court below, namely, 
whether the Statute, 9 Geo, IV., c. 14, applied to this 
particular case. That Statute was extended to India 
i>y the Ind^n Act, No. XIV. of 1840, pending tifis 
action, but before plea. Towler v. Chatterton (r) is 
' ani authority upon.this question, and mqst be held * to 
apply. Now this case can only be taken out of the 
general operation of the Statute of Limitations by 

[a) 8^0. B. Rep. 358. (3) 8 Q. B. Rep. 371 . 

^ (4 6*Bing. 258. 
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something that would satisfy the provisions o( the 9th 
Geo. IV y c. 14, which must be an a('knowledgm'cnt 
in writing, clear and specific, signed by' a party who 
has power to bind us. It is manifest that the# ground 
on which the Court below held the operation of the 
Statute of Limitations to be excluded, namely, that 
no refusal to deliver the salt “could be said to have 
taken place pending the inquiry by Mr. Barloiv, Is not 
sustainable. The inquiry was a private one by the 
Board, by one of their own servants, for their own 
satisfaction, to which the Respondent was no party, 
and with which he had no concern. The right of the 
Respondent accrued certainly in 1832, if not earlier. 
There is another defence to this action. It is a well- 
known rule at laW with respect to injuries of this de- 
scription, by inundation, or fire, that the warehouse- 
man would not be liable for apy loss, except he has 
been guilty of negligence. Storys Com. on the Law 
of Bailments, p. 452 The negligence was on the* 
part of the Respondent in not removing the salt 
within a reasonable time, as required by Ben. -Rcg » X. 
of 1817, section 36. 


Mr. Greenwoody Q. C., and Mr. Leif/iy for the 
Respondent. 


First, we submit that the evidence objected to was, 
under the special circumstances of the case, properly 
received by the Court below, in conformity with the 
practice of that Court; and secondly, that^ the Plain- 
tiff:s remedy, by action, was not destroyed by any 
statutory or other bar. — [Lord Campbell'. ^You need 
n>ot address their Lordships upon the question of ,,the 
admissibility of evidence, as our minds are made up 
upon that tpoint.J— The real question then is narrowed 
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to the operation of the Statute of Limitations. The 
•CcAis^ of action is founded on the non- performance of 
, the contract, ‘occasioned by the Appellan^ts* neglect, 
and refusal to deliver. There are three grounds of 
' d(jfenc€ pleaded j first, non assumpsit ; secondly, the 
/English Statute of Limitation, nonaccrevitinfrasex 
annos^ aqd thirdly, that* the undelivered portions of 
, the^;?all*w^M*e destroyed by a i inundation, by reason of 
• which the Appellants were unable to deliver to the» 
Respondent.— [Lord Campbell \ We must take it that 
the contract was broken,]--* Simmons v. Swift (a) is a 
strong case in our favour, and very much resembles 
^lie present case; there, the owner of a stock of bark 
ehtercd into a contract to sell it at a certain price, per 
ton, and the purchaser agreed* to take and pay for it 
on a day specified ; and a part was afterwards weighed 
and delivered, and takyi away by him ; the rest was 
carried away by a flood, •rhe* vendor brought an 
action of assumpsit, for bark sipld and delivered ^ but 
the Court held that the action was not maintainable, 
as the property in tiie residue did not vest in the pur- 
chaser until it had been weighed, — [Mr ^ Pemberton 
Leigh : Logan v. Le Mesurier {b), decided here, was to 
the same effect. -It was there held, that the risk re- 
mained with the sellers.] — The case put by the Appel- 
lants, that they were warehousemen, is wrong, The 
stipulations in the conditions of sale, that the purchaser 
.was to pay warehouse rent, amounted to nothing more 
than making a payment in respect of the convenience 
aSorded to the purchaser for letting it remain on tne 
premises ; ,it was a running contract for rent. The 
pre|)erty in the salt never passed to the purchaser 
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iff) 6 Moore’s P. C\!^ases, 116. 
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1S49. until it was separated and weighed off. The cases 
cited on the other side upon this branch ot th,e case 
*^%'any°*** have no application to the present ; heref, the salt has 
V. always renmained the property of the sellers, and there 
has been as actual loss of that proportion of the salt 
whcih was contracted to be delivered. Our proposi- 
tion is, that the right of action only accrued in 1838, 
when the Appellants refused us compensatibn.' It 
«was a running enquiry up to the time of Mr. Barlow^s 
report. — [Lord Campbell: The contract was clearly 
broken in 1832, when there was no salt to deliver, and 
tiie Respondent knew of that inability. The Statute 
was running on while the inquiry was being made, as 
your right ot action arose when the Appellants^ were 
not in a condition to daliyer the salt.]— Here is a con- 
tract, in a particular form, and, so long as a (party 
regards the contract and maizes his demand at the 
time stipulated, that is all that is required. The 
inability of one party ,to fulfil ihe contract can make 
no difference. It is not necessary for a merchant «to 
express, in technical terms, his desire lo have the 
article he contracted for, with a view to make a con- 
version by a demand and refusal. The Respondent 
was constantly pressing for the completion of the 
contract. The demand was not made by a person 
acquainted with English law, and ought, therefore, to 
be looked at with indulgence. A harsh construction 
wQuld be productive of injustice j the^ more so, as the 
Respondent is a Hindoo: and if the posilijion of Jthe 
l>arties to the action had been reversed, and he been 
Defendant instead of Plaintiff, he would have been 
entitled, under Statute, 21 Geo^ III., jc. 70, to h%ve 
had the case tried by the Hindoo Law ; the limitation 
oi suits, under the Hindoo Lafw, would haven been 
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» twelve years, when this six years’ bar could not have 1849. 

heeS ^t up.‘ if the Appellaitts marice out, that the thb East 

gioment we Knew of ihe inability of the \endors to *"*’pA^*^’** 

fulfil the contract, we had a right of action, from »• 

^ ^ ® Oditchurn 

• whjph time iht Statute of Limitations runs, then we Paul. 
,say, that we had a right to recover, on the count, for 
mope^ ^had and received, for there has been an entire 
,failur.e 5 f rtie delivery of tjie salt, and the money has 
-been paid. .Where ^ party enters into a contract for • 
the delivery of an article, which is improperly dis- 
posed of by the vendor, you may either bring an action 
ol trover for the conversion, or acquiesce in his agency, 

^d bring an action for money had and received. — 

[Lord Campbell : The difficulty is, that there was no 
acknowledgment of the debt \vitiTin the six years, as 
required by Statute, g Geo. IV., c. 14.]— That Statute 
was imported into India, thy the Indian Act, No. XIV. 
of 1840, and was not in force fti India at the time the 
action was broight. Towler v. d^hatterton (a), shows 
thcni me when this Act of Parliament operates upon 
a suit,, in which the Statute is pleaded. Independently, 

„ however, of the Statute, enough appears to constitute 
an acknowledgment in bar of the Statute. It is a 
mixed case of written admissions and acts of the par- 
ties. The report of Mr. Barlow, the servant of the 
Appellants, is an admission. Colledge v. Horn ( 6 ), 

East India Company v. Prince (c). Pierce v. Brew- 
ster {dy The Bengal Regulation X. of 1819, sec. 56 . 
has mo bearing upon the. case, it is merely a iiscal 
' I^gujation to prevent smuggling. 

{b) 3 Bing. 1 19. 

(d) 12 Moore’s Rep. 515. 


(tf) 6 Bing. ^58. 

W Ry Moo 407. 



64 


CASES IN TIIE PRIVy COUNCIL 


1849. 

The East 
India Com- 
pany 


V. 

Oditchurn 

Paul. 


Mr. IVigram, in reply, 

I * 

Referred to Greenfell v. Girdleslone [a) *and Cripps v. 
Davis ifi), 

« 

Judgment was reserved, and now delivered by 


Lord Campbell : 

!th Feb " This is an appeal from a rule of the Supreme Court 
1850. * of Judicature at Calcutta^ by which a rule nisiy for a 
new trial, ^was discharged with costs. 

The action, which was commenced on the i8th of 
/tt/y, £839, by the Respondent against the Appellants, 
was in assumpsit. The declaration contained special 
counts, on a contract for the sale and delivery of salt, 
alleging for breach, the non-delivery of a considerable 
part of the salt, with the usual oioney counts. 

There were several pleas in barj but the only one 
now material, is, “ That the cause of action did not 
accrue within six years next before the commence- 
ment of the suit,'' ihe Statute law of England^ upon 
this subject being in force at Calcutta, The Plaintiff , 
replied, “ That the cause of action did accrue within 
six years before the commencement of the suit," and 
thereupon issue was joined. 

The trial took place before Mr. Justice Grant and 
Mr. Justice Seton, on the 25th and 26th days of /w/y, 
1842. It then appeared in evidence, that on the 15th 
of March, 1822, and at a pubjic sale of s^t, (a com- 
modiiy of which the East India Cqmpany have the 
monopoly,; the Plaintiff became the pprehaser of 
j4,ooo niaunds, then lying in golahs tor warehouses,) 
of the Defendants, in Hidgellee, By the conditions of 
t • » 

(fl) 2 Y. & C. 66^. C^) 12 Mee. 8t Wei. 159 
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I sale it was declared, that a payment in ready 
rjoffeyjbeing m^e, an order would be given for the 
delivery of an equivalent quantity of salt, and the 
purchaser would be furnished with perwannahs (or 
• per^nits)’, which* were necessary to' enable him to be 
^lawfully in possession of it.** There was a further 
stipulation,^ “ That all tlie lots of salt purchased, 

, should ffe cleared out from Jhe several places of deli- 
•very within twelve months from the day of sale, other-* 
wise the purchaser was to be subject to golah-xe.x\\., 
and a deduction ol half a maund on one hundred 
vtaunds, per mensem, was to be made from the quantity 
t# be afterwards delivered.** The Plaintiff immedi- 
ately paid the wh )le of the purchase-money, and re- 
cieved rowannahs^ which were fo be in force for a 
twelv«month. These rowannahs were renewed till 
November, 1831, and no longer. ^ 

In Mav^ 1823. before an3f of the salt had been 
cleared, there was an inundation at Hidgellee, which 
destroyed part of the salt lying in the golah^, and 
damaged other part of it. Between that time and 
^October, 1831, there were deliveries to the Plaintiff, 
amounting to nearly 20,000 maunds ; and no more 
was ever delivered. On the 3xst day of October, 
1831, there was another inundation in the district of 
Hidgellee, which swept away almost the whole of the 
residue of the salt in the golahs. The Plaintiff soon 
after presented the delivery orders and roxmnnah^ *at 
the and demanded the co,ooo maunds remain- 
ing tp be delivered ; but was told by thf galah-ket^evs 
that no mpre salt remained to satisfy the contract. 
He^hen petitioned for a return of the purchase-money, 
\ which was refused, on the ground that the loss had 
• haooen^ throusrh his*neffli£rence in not sooner clear. 
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1849. ing the salt from the golahs. However, the proper 
THE EAiT authorities consei^ted that the matter , should be in? 

q'uired into ly Mr. Donnithorne, the salt agent at 

Oditchurn i August^ 1832, he made a report, in 

Paul. which he stated, that if the purchaser had ' cleared 
the salt out of the golahs, according to his engage- 
ment, insteari of perpetually offering objections, no 
defalcation would have arisen;” and he repiesented 
,that the salt had been lost by wastage before the late 
inundation. The Plaintiff presented another Petition, 
denying these facts, and praying that the purchase- 
money for the 10,000 maiinds deficient should be re- 
turned to him ; and on the I2lh of December^ 1835, 
cl fresh inquiry was ordered by the proper authorities, 
representing the Company, to Mr. Barlow, another 
gentleman who had succeeded Mr. Donnithorne\ Mr. 
Barloiu did not make his reporl^ till the i6ih of May^ 
1838 ; and upon the report which he then made, the 
Company finally refused to return the purchase-money, 
claimed in respect o the deficient salt. 

There was a verdict for the Plaiiitiff, with darnages 
equal to the price of the whole of the deficient salt, 
and interest, lioin November^ 1831. 

At the trial, various documents were read in evi- 
dence, which had been produced by virtue of a Bill of 
Discovery filed by the Plaintiff again.'^t the Company, 
although the Company's answer, by their officer, which 
detailed the transactions, was not read. ^ 

The rule for a. new trial was obtained on two 
grounds: First^ that ihes? documents were impro- 
perly admitted in evidence, without reading ^.he answer 
to the Bill of Discovery ; and secondly, that r upon ^the 
evidence, the Statute of Limitations was a bar. 

Cause being shown before Chief Justice Peel and 
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kis brethr^n^ he said, it ut\necessary to decide 

whether th^ answer ought to have been read or not, 
*as they were all of opinion that it did not contain 
anything material to influence the verdict, and that 
^ the East India Company having, upon the Petition 
of the loth of February^ *832, consented to that 
no refusal to deliver the salt could be said to 
have taken place before t*he conclusion of that inquii:y, 
which did not terminate until within six years of the 
time when the action was brought/* They, there- 
fore, discharged •the rule with costs. 

We entirely agree with the Court below, in think- 
•ing, that the first ground on which the verdict was 
impeached cannot be supported. From the notes of 
the trial, there is a doubt whether the Counsel for 
the Company did more than object to the regularity 
of the Order under which • the^docnmcnts were pro- 
duced, and this certainly could not be inquired into 
the trial. Supposing, however, that the answer 
ought to have been read, still, before a new trial is 
gftinted, for withholding it, the Defendants were bound 
to show that it mighf have materially influenced the 
verdict.’ The common fwaw Courts in England have 
considered themselves compelled to grant a new trial, 
if any evidence had been improperly admitted or re- 
jected at Nisi prins^ however little it may weigh, be- 
cause the ohjecHng party might have tendered a* Bill 
of ExceptTons, upon which the Court of Error would 
he bound to grant a venire de novo ; and, to save the 
(lelay and expense of such a proceeding, it Jias been 
thought more convenient that , a new trial should* be 
Ranted *by the Court in which the action was origi- 
nally brought. But it has been certified to us, by 
Sir Edward Ryan, the very learned Ibte Chief Justice 
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of Calaitta^ that diflFecent rule prevails in thn 
Supreme Court there ; and considering consti- 
tution of tliat Court, and the line of distinguished 
men who have presided in it, strange would it -have 
been if the rule had not been different. The same 
individuals being Judges and jurymen, the proceeding 
would be preposterous, if, in their capacity of Jic.clg;*s, 
they were to grant a new trial before themselves, as 
jurymen, by reason of the admission or rejection of 
evidence, which they feel could not alter the verdict. 
They very properly follow the practice of equity Judges 
in England] where an issue has been granted, and an 
application is made fora new trial, on the ground of 
the improper rejection oriadmission of evidence, there 
no Bill of Exceptions lies ; and although the objection 
is in strictness well founded, a new trial is granted or 
refused, according to tue importance of the evidence 
which has been admitted or rejected. The learned 
Judges, in the present case, thought that the answer 
could not have influenced their verdict. We have 
carefully read the answer, and have come to the sanie 
conclusion. We, therefore, thirfk, that on the first 
ground, the veniict ought not to be disturbed. 

It would have been very satisfactory to us, if, con- 

si.stently with the rules of law, we co dd have found 

evidence to show that any cause of action, stated in 

the (Jeclaration, arose to the Plaintiff, within six years 

before the commencement of his suit. TheVe seems 

•. * 

no doubt that the Defendants have broken their faith 
with him, and that if lie had commenced his action 
against them, in February^ 1832, instead of agreeinij 
to the inquiry which wa^ conducted so tediously, he 
would have bien entitled to damages equivalent rto the 
salt which remained undelivered. Bqt this inquiry, ! 
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through the fault of the Coinpany*s servants, was not 1S219. 
fertpinated the i6th of May^ 1838. Almost as rmTEAST 

soon as tlfie final refusal of the Company to return 
any part of the purchase-money was communicated ®. 

^o the Plaintiff, he commenced the present action. 

It will, therefore, be an extreme hardship upon him, 

Jf, by reason of this* delay, which they occasioned, 
they ftiay successfully defend themselves, by pleadini; 
the^ Statute of Limitations. But it is the duty of all 
Courts of Justice to take care for the general good of 
the community, that hard cases do not make bad law. 

Upon the special counts of the declaration, the 
cause of action disclosed is the refusal to deliver the 
residue of the salt purchased and paid for. When 
-did this accure? From that^oint of time the Statute 
of •Limitations began to run ; and it once began 
to run, nothing couW stop it ; so that in six years 
thereafter the right of suit was barred. The rule is 
firmly established, that in assumpsit, the breach of 
contract is the cause of action, and that the Statute 
runs from the time of the breach, even where there is 
fraud on the part of the Defendant, Battley v. Faulk- 
ner (3 Bar. & Aid. 288). Short v. McCarthy (ib. 626). • 

Brown v. Howard (2 Brod. & Bing. 73). When ti e 
Plaintiff tried to obtain the 10,000 maunds of salt, 
and he was told by the agents of the Company that 
there was no salt in the golahs to deliver to him, the 
contract ^was undoubtedly broken, and the cau 5 e uf 
action bess acuciired. It has been contended, that the 
..iSubysequent negotiations and inquiries suspended the 
operation of the Statute, till 1838, when there was a 
l^ai refusal to make any compensation, or, that a new 
right of action then accured. But no authority has 
Jjee^iij^or can ^be cited to support ekher of these pro- 



70 


CASES IN THE PRIVT COUNCIL 


»*4S>- 

The East 
India Com- 

PANV 

V. 

Oditchurn 

Paul. 


positions, and we arc reluctantly obliged to overrule 
them both. There < might be ah agreerrent that ifi 
consideration of an inquiry into the merits of a dis- 
puted claim, advantage should not be taken of the 
Statute of Limitations in respect of the lirn^ employed 
in the inquiry, and an action might be brought for 
breach of such an agreement ; 6ut if to an actioq for 
tlie original cause of action the Statute of Limitations 
is, pleaded, upon which issue is joined — proof bejng 
given that the action did clearly accurc more than six 
years before the commencement of the suit — the Dc- 
fenrlant, notwithstanding a iy agreement to inquire, is 
entitled to the verdict 


Chief Justice Peel resU the judgment of •the Court 
upon the supposition, that* there had been no refusal 
to deliver the salt until the conclusion of the inquiry. 
Till then there certainl^*^ had bcch no absolute refusal 
to make compensation, by returning a part of the pur- 
chase-money, but in 1831 and 1832 there had been 
a refusal to deliver the salt. The controversy then 
wa^, whether the salt was in the golahs at the time cf 
the second inundation ; but whether it was, or was 
not, the contract was equally broken, and neither party 
conlemplatt d a performance of the contract by any 
further delivery of salt. The inquiry was only to de- 
cide wlicther a pecuniary compensation was to be 
made, and what should be the amount of it. 

Although the judgment of the Court rested en- 
tirely upon the special counts of the declaration, it 
has been very ingeniously argued at out bar, that the'' 
Plaintiff may recover the price of the 10,000 deficient 
maunds, on the count for money had and received, 

The contract may be considered as^ subsisting, ti]l Mr. 
Barlow's report, aud that it was subsequently rescinded * 
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But there appears to us to be insuperable difficulties ^ ^^49- . 
•to Jpe%ncounteredJn attempting so to shape the Plain- The East 
tiffs case. Theee is no stipulation in the original con- 
tract for allowing it to be rescinded by either party, qoitchurn 
ffithej entilrely oi partially, and the Defendants have Paul. 
!\ever agreed to its being in any way rescinded. Then 
» there clearly has not been ah entire failure of considera- 
tion, for the .Plaintiff has received and disposed of 
nearly 24,000 mattnds of salt delivered to him by the 
Defendants. The contract could not afterwards be 
rescinded by the Plaintiff, and his only remedy was an 
action for the breach of it, in not delivering the residue 
of Jhe salt to which he was entitled. Even if he could 
proceed as upon a rescinding of the contract, the 
Statute of Limitations would equal^ be a bar to the 
counts fpr money had and received, for he might have 
brought his action on this ^'ount as well in 1832, as in 
1839. We have been told in answer ^to this objection, 
that the transactions in the interval amount to an 
acknowledgment which will take the case out of 
the Statute, 21 Jac, 1., c. 16, and that the Statute, 
g^^Geo.^lV., c, 14, does not apply, because this action 
had been commenced before that Statute was made 
law in India. But there are repeated decisions in 
Westminster Hall, that it applied to actions pending 
. when it passed ; and in India, it must have a like 
operation. Besides, independently of 9 Geo. IV., 

'c. 14, no sufficient ^evidence was offered to take the^ 
case opt of th^^Statute, 21 fac. I., c. 16, for in none 
df the correspondence or negotiations did the Com- 
pany ever acknowledge that they were indebted to the 
Plaintiff, or that they were liable to him in any shape. * 

We are, therefore, of opinion, that the rule for 
sotting aside th^ verdict, and granting a ne^ trial 
sho'UlS'be made ablsolute. 
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6th Sc 7th 

Dec., 1849. 

Conveyance 
by Lease and 
Release in fee, 
in the circum- 
stances, held 
to be subject 
to a parol de- 
feazance, and 
to be in the 
nature of a 
mortgage, 
with a power 
of re-purchdse 
on the footing 
of redemp- 
tion ; and a 
re-convey- 
ance decreed. 


Muttyi.oll Seal Appellant, 

AND 

ANNUNDOCHUNDER SANDLE and Jo- I 
GENDERCUUNDER SANDLE J 

On Appeal from the Supreme Court at Fort Williau, 

in Bengal. 

The question in this appeal was, whether the deal- 
ing with certain real estate (a conveyance of wljich 
was made in fee by way of Lease and Relea.se), con- 
stituted, under the* circumstances, and absolute and 
unconditional sale, or whether it was not , in the 
nature of a mortgage transaction, and liable to a de- 
feazance, ' ♦ 

The facts of the c^se were as follows : — S9me time 
previous to August, 1842, Muddoosoodun Sandlc ap- 
plied to the Appellant, to advance him the sum of 
Rs. 300,000, which the Appellant agreed to lend, 
the rate of 17 per cent, per annum. On the 13th of 
August, 1842, Muddoosoodun Sandle, having pressing 
occasion for Rs. 20,000, part of the Rs. 30,000, the 
Appellant advanced him the same, and Muddoosoodun 
Sandle 2iX\Ai\\c Respondent Annundochunder Sandle, 
<his eldest son;, on the same day, executeo a joint 
and several bond for the payment to the, Appellant of 
the sum of Rs 20,000, with interest thereon, after 

Present : Members of the Judicial Coinmitlce. ^-^X^cixA Ljjngdale, 
Lord Campbell, the Right Hon. Dr. Lushington, a/id the Right Hon', 
r. Pembefion Leigh. ' • « • 

Privy Councillofi*,— i45S«w,~Thc Right Hon. Sir KdwaiH^Ryan. 
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• the r#te of 12 per cent, per ^nni and by way of 1849. 

. further security^ also executed on the same day a 
waVrftnt of attorney, to confess judgment on fhe bond, 
with a dtifeazance thereupon endorsed in the usual Annundo- 
• form,*for making void the same on repayment of the sTndle.*^ 
sum of Rs. 20,000, with interest, and with stay of 
execdtic-n!* ^ 

* By indentures of lease and release, bearing date, 
respectively, the 31st of August and the ist of Septem- 
ber ^ 1842, the release made between Muddoosoodun 
Sandle of the first jJart, the Appellant of the second 
part, and one Edward Hilder of the third part ; Jfud- 
doospodnn Sandle y in consideiation of the sum of 
Rs. 25,000 paid to him by Multyioll Sealy conveyed 
the famijy mansion and other real property in Calcutta^ 
to the use of the Appedant, in fee. The sum of 
Rs. 15,000, pari of the sum qf 25,000, was ap- 
plied in part payment of the sum of Rs. 20,000, 
secured by the above bond, leaving the sum of 
Rs. 5,000 due upon the bond, which, with the sum 
ol Rs.*25,ooo, the consideration for the conveyance, 
made up the sum of Rs. 30,00 '. 

Upon the occasion of the execution of this convey- 
ance, the interest on the sum of Rs. 20,000, secured 
^ by the bond, was paid, and a receipt was given by the 
Appellant in the following form Dear Sir, We 
received from you the sum of Rs. 179: 7, being the* 
anfount of interest due to me upon your joint bond^ 
up to 31st of August last. I am, dear Sir, yours 
truly, hiuttyloll SeaL — Ist of September^ 1842. Ba- 
boo Muddoosoodun Sandle and Baboo Annundochunder 
SandUy * • 

**By int^euture of lease -of the same date, m&de be- 
tweeif ihe Appellamt of the first part, Muddoosoodun 
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Sandle^ and the Respondent, Anmindachunder Randle 
of the second part, and Edward flifder of' the third 
part. Muttyloll Seal demised the family mansion and 
other real property in Calcutta to Muddoosoodun San- 
die and the Respondent Annundochunder Sandle, for 
the term of three years, at the monthly rent of 
Rs. 425, clear of land-tax, and all other , taxes and 
deductions whatsoever. Muddoosoodun Sandle and the 
Respondent, Annundochunder Sandle^ by this indenture 
covenanted for the repairs of the premises. 

Contemporaneously with the execution of this con- 
veyance and lease, Muddoosoodun Sandle^ and the 
Respondent, Annundochunder Sandle^ also executed to 
the Appellant a joint and several bond in the penal 
sum of Rs, 50,000, conditioned for the payment of 
the rent, and for the preformance of the covenants 
contained in the kase.^ 

On the 27lh of January, 1844, Muddoosoodun San- 
dle paid to the Appellant the sum of Rs. 5,000, on 
account of the Rs. 30,000, and the Appellant gave 
the following receipt for the same: — ** Received from 
Bahoos Muddoosoodun Sandle and Annundochunder 
Sandle the sum of 5,000 rupees on account. — Mutty- 
loll Seair 

The amount due to the Appellant was reduced by 
this paymenc to the sum of Rs. 25,000; and from 
the date of such payment the sum of Rs. 354 : 2:9 
only was paid by way of rent under^ the lease, in- 
stead of the monthly rent of Rs. 425, before rf - 
served. 

In 1845, Muddoosoodun Sandle died intestate, leav- 
ing the Respondents his heirs and i::epresentatives<, 
who continued to pay to the- Appellant, ironthly, the 
sum of Rs. 354: 2 : 9, up to the I 24 h of '"1846, 
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/whei^ they became desirous of obtaining a re*convey- 
^ance of the premises comprised in the indentures of 
le&se and releasOi and thereupon Messrs. GPtant and 
l^emfry, the Respondents’ attorneys, by their instruc- 
tipn^, addressed to the Appellant a letter in the follow- 
ing terms:— “ Dear Baboo-^The Sandies have handed 
ovei®to..ufe^Rs. 25,000 odd, to pay you the balance of 
your bonds and mortgage. *We shall be obliged by 
your furnishing us with a memorandum of the amount 
due, when we will send it to you and receive back the 
deeds,” • 

The Appellant sent no ansv\er to this letter, but on 
the 1st ot Marchy 1846, caused the Respondents to 
be served with a notice to quit the premises comprised 
in the deeds of conveyance, and in the lease. 

The Respondents’ solicitors wrote to the Appellant, 
tendering the principal and interest# due to the Ap- 
pellant, and demanded the re-delivery of the title 
deed^ and other documents ; the Appellant made no 
reply, but on the 15th of April commenced proceed- 
ings at law, by filing his plaint in covenant on the 
lease, on the Common Law side of the Supreme Court, 
against the Respondent, Annnndochunder Sandle^ as 
the surviving lessee. 

The Respondents then filed a bill on the Equity side 
of the Supreme Court against the Appellant. The 
« bill stated the several matters before mentioned, and, 
alleged, that the transaction was a mortgage transact 
i^on, and prayed that it might be declared and de- 
creefd tliat the deeds of lease and release* in fee, and 
the lease for ‘years, were executed and delivered by 
mMud^oosoodii^ Sandle^ and by him and the Respon- 
Annnndochunder Swindle y as and for a«* security 
for. ^repayment 9f such loan, and advance and in- 
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1849- t crest thereon, and not otherwise, an 4 that thf Re-< 
Muttvloll spondents, as such heirs and representatives afore.r 
said, were entitled to redeem the messuages, lands, 
Annvndo tenements and hereditaments therein respectively 

CHUNOER . , , , . • 1 

Sandlr. mentioned on payment of the principal money apd 

interest due upon such l>oan, and that ap account 

might be taken of what was due to the AppeUan’k on 

• • 

the security for principal and interest thereof; and 
that the Appellant might be decreed, upon payment of 
what, on the taking of such account, should be found 
due and owing on the security, to re-assign and re- 
convey to the Respondents the messuages, lands, 
tenements and hereditaments respectively, and there- 
upon to deliver up ^o the Respondents to be cancelled 
the indenture of conveyance of the 31st of August, 
and 1st of September, 1842, and the lease for years, 
and the two severtd bopds, and to enter up satisfac- 
tion on the two judgments thereon respectively, and 
to deliver over to the Respondents all and every the 
title-deeds of the messuages, lands, tenements and 
hereditaments ; and that the Appellant might \)e re- 
strained by the order and injunction of the Court from 
selling, incumbering, wasting or injuring the mes- 
suages, lands, tenements or hereditaments, or convey- 
ing the same to any other person, and from further 
proceeding with the action of covenant. 

The Appellant, by his answer, admitted that Mud-^ 
doosoodtin Sandle to lencfhim the sum 

of Rs, 30,000, on mortgage of the property in queg^ 
tion ; but he denied that he had consented to do so, 

^ and alleged and insisted, that he hacf become the 
absolute purchaser of the property. * he adTnitted* 
the several deeds and instruments, and the. several 
other matters* hereinbefore stated, respecting thtf in- 
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^terest and rent, but failed to give any satisfactory 

• explanation thereof ; and he also admitted that, on 
^the occasion of *the execution of tlie deeds of convey-* 

aAce and other instruments before mentioned* he had 
rather giyen Muddoosoodun Sandle to understand that 
he vfould, as a matter of favour, re-convey the pre- 
hiises, comprised in such deeds of conveyance, on such 
reparymen^ as aforesaid, but he insisted that no legal 
Obligation fo*r him to do ^o ever existed, and that he 
considered himself discharged from any moral obli- 
gation so to re-convey by the circumstances in his 
answer mentioned. • 

Evidence was given by the Plaintiffs of the value of 
thSjjremises comprised in the conveyance and lease, 
by which it appeared, that the prenyses were of greater 
value than Rs. 25,000, the sum advanced by the De- 
fendant, and evidence was* also entered into to show 
that the transaction was o*ne of ^mortgage only, and not 
of absolute sale. Among other witnesses examined on 
behalf of the Defendant, was the solicitor employed 
by the Appellant and Muddoosoodun Sandle and the 
Respondent, Annundochunder Sandle^ in the transac- 
flons aforesaid. He deposed that the Sandies conversed 
in English, and that the deeds were executed in his 
presence, that he did not know that the mutual intent 
and meaning of Muddoosoodun Sandle and the Ap- 
pellant was to give and take a conveyance of the 

• real property by way of security only ; that he never 
uAderstood thAt the* deeds were intended as a security, 
i^ut that he* believed them to be intended as a 

* conveyance. *And he also stated that he did 
not, while employed as attorney in the transaction in . 
•quest?bn, un3g:stand the same to be one of loan and 
^curity; and not of sale and purchase ; and that he 
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(Jid not know or believe that it was so understood, 
or considered by Mudiioosoodun Sandljs^ the Res^pon* 

‘ dent, Annundochunder Sandle^ and the Appellant re- 
spectively, or by any of them, except that the bond 
of the 13th of August was a temporary security for 
. Rs. 20,000, then advanced, which was to be taken as 
part of the consideration 'for the conveyance then 
under preparation. 

The cause was heard on the i8th and 19th of 

January^ 1848, before the Supreme Court, and judg- 
ment was delivered, as follows, by the Chief Justice 
Sir Lawrence Peel “ The instruments which were 
executed do not contain the whole agreement be- 
tween the parties nor does Mr, Peard, who pre- 
pared them, appear to have been acquainted with 
the whole. The bond in the penal sum of Rs. 

40,000 is conditioned for the payment of the sum 
of Rs. 20,000, and interest at 12 per cent. ; in fact, 
17 per cent was paid on this sum ; and whether 

the additional 5 per cent, be termed commission 
or interest is wholly unimportant. By the ori- 

ginal agreement between the parties, the Rs. 425 per 
month, reserved as rent under the lease for three 
years, was to be reduced on the payment of the 
Rs. 5,000 remaining due on the bond before men- 
tioned ; yet this important stipulation, for the reduc- 
tion of the rent, is not introduced into any of the 
instruments. The acts of the parties satisfy us that 
they treated this transaction from the %rst as one of 
security, and that a power to repurchase, on the foot- 
ing of a redemption, was intended to be reserved. A 
• few days intervened between the execution of the 
bond and of the indentures of lease and release, and 
the least for three years. Inteiest for these^ few days 

t ' ( ‘ 
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was calculated and paid at 17 per cent., and not 1849.' 
u«der the contract evidenced by and contained in the MvrT^t.i. 
bond* afterY^ards the interest due on the Rs. 5,060, 

’ remaining due on the bond above mentioned, was Annundo- 
blended with the rent, and this was done from the Sandle. 
first ; and when the Rs. 5,000 were paid off, the re- 
duction took place under the original contract, and 
of ’dght, without any new negotiation or contract, 
yet, under the instruments executed, no such reduc- 
tion could be claimed ; the rent was paid as rent, and 
receipts were given for it as rent ; but it was, not- 
withstanding, as to part at least, unquestionably no- 
thing more than interest ; the blending of the loan 
transaction with the alleged purchase transaction of 
the interest on that loan transaction, with the rent 
reservation, the exact coincidence in amount between 
the rent reserved and interest calculated at 17 per 
cent, on Rs. 30,000, the reduction of the rent in the 
same exact proportion, the payment of interest at 
1.7 per cent, for the intermediate days, the abate for 
the four days on the payment of the Rs. 5,000, the 
noh-application for the bond on that event, its reten- 
tion, and the form of the receipt which is given on 
account, form, collectively, a very strong body of 
proof that the transaction was really in substance, 
whatever the form, one of security. We lay no stress 
on the evidence of admissions by the Defendant, on 
which it would^ be dangerous (in this country parti- 
’ cularly) td rely. To this evidence must be added 
that^ afforded by the improbability of Muddoosoodun 
submitting to terms of so onerous *a character, if it 
were really an out and out purchase. The evidence 
satisfies *u« that Rs. 25,000 would have been a very 
inadequate price for the whole property. *Why, then, 

* shbuld the sellbr, selling at such u kT?; rvalue, a(^o sti- 
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pulate to do expensive repairs and to pay all the costs 
of the conveyance? No explanation is afforded ^^of 
this j but if the transaction were one of security, the ' 
whole woula be explained. Under extreme pressure, 
indeed, Muddoosoodun might have entered into so 
improvident a contract; such pressure, however, dofes 
not appear to have existed.*^ 

By a decree of the Supreme Court, dated yg.miaryy 
1848, it was declared that 'the indentures of lease 
and release, bearing date the 31st of August and 
1st of September^ 1842, and the lease bearing date 
the I St of September^ 1842, and ihe bond of the 
same date, ought to stand as a security for the repay- 
ment of the sum of Rs. 25,000, together with interest 
(or the same at the rate of 17 per cent., up to the 
time of the tender thereof in the pleadings mentioned, 
and that the Appellant should, within fourteen days 
from the service of the decree, re-convey and deliver 
to the Respondents, as such heirs and representatives 
as aforesaid, absolutely, the messuages, lands and pre- 
mises in the indentures of lease and release men- 
tioned, and thereby conveyed, together with all und 
every the title-deeds and muniments then in his pos- 
session, control or custody, and should also deliver 
unto the Respondents, as such hfeirs and representa- 
tives as aforesaid, the two several bonds, bearing date 
respectively the 13th of August, 1843, and the ist of 
September ^ 1842, and the counterpart of the lease, 
bearing date the ist" of September , 1842, and that the 
Respondents should pay the costs of the re-conveyance. 

The Appellanfappealed from the whole decree. 


Mr. Wigram, Q. C., and Mr. Leitk^ for the Ap- 
pellant, 


Contended, that the transaction was one of purchare, 
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md not of mortgage, and that the onus was upon the 
Respondent^ That the case set up by them) that fhe 
deeds were controlled by a parol defeazance, was not 
proved, but, qn the contrary, was positively denied by 
the evidence of the solicitor employed in the trans- 
action. That the deed^i themselves superseded any 
p^arol * evidence. Stat. of Frauds (29 Car. II., c. 3). 
And upon the testimony of the witnesses as to the 
value of the pvremises comprised in the coneyance, 

they referred to Small v. Atiwood (a). 

• 

Mr. Turner t Q« C, and Mr. Conybeare, for the 
Respondents, 

Insisted, that the transaction ;was not an absolute 
sale, but was in the nature of a mortgage, given the 
party a right of re-purchase on the footing of redemp- 
tion, England v. Codrington ^{b^yJWilliams v. Owen (c), 
Sevier v. Gree^ivoay {d)j i Powell On Mortgages,'* 
p. 120 (e). 

1 -ord Langdale: 

Tn this appeal, althtough we think it is not wihout 
diflicuky, and our opinion, if given in detail, might 
not have been altogether in accordance with the deci- 
sion of the Court below, yet, giving our best conside- 
ration to the whole matter, we do not find any reason 
which appears to us sufficient to alter that decision. 
Under these circumstances, we must dismiss the -ap- 
peal;with costs. 
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M(tf) \ Young, 49I.» (^) I €den, 169. 

(^r) 5 MyU & Cr, 303, (a) 19 Ves. 413. 

(1) (6th ^Edit. by Cov.) And see Maxweil w Montacute, Pr.th, 
326. Young V. Patchy y 2 Atk. 258. Walker v. Walker y 2 Atk. 99 ; 
and Qle}Kh v. Wether by y 0 a. Temp. Finch, 376, ^ll,*^’fhich cases de- 
•fdh^.ance had been supplied on parol evidenccf. 
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Anond Lal Sing Deo ... ... Appellant, 


AND 

Maharaja Dheraj Gurrood Na- | 

RAYUN Deo, Bahadur • ... | Respondent.* 


On Appeal from the Sudder Dewanny Adaivlut, at 

Bengal. 


1 2th & 13th 

Feb, 1850. 

A grant by 
a former Raja 
of Pacheetf of 
a pergunna^ 
part of the 
Zemindary or 
Raj of Pa-' 
cheet^ to a 
member of 
his family, 
held to be a 
grant for 
maintenance 
only, and re- 
sumption de- 
creed to the 
Raja in pos- 
session. 

Semble : 
Grants made 
by the prede- 
cessor of the 
Raja in pos- 
session, 
ther in fee or 
for mainte- 


T HE Respondent in this case was the PRaja of a- 
cheety a province situate in the Jungle mahals of Mid- 
napore ; and the question in the appeal was, whether 
the Respondent, as the Raja in possession, had the 
right to resume a pergiinna named Kasaepar, which 
formed part of the Zemindary or Rajshtp of Pacheety 
and which had been granted fby a former Raja o Pa- 
cheet to the ancestor of the Appellant. 

The case of the Respondent was, that Pacheety by 
law and the usage of the family, constituted a Rtij\ 
and descended entire to a single h'^ir, 10 the exclusion 
of the other members of the family ; and that a grant 
made by a former Rafa^ of part of the Raj\ to a mem- 
ber bf the family, enured only during the lifetime of 
the grantor, and was not binding on his successors. 
The Appellant denied that the Zemindary was a Rajy 
and as such descended entire, contendirij^ that it 


nance, enure 
only during 
the lifetime of 
the grantor, 
and are not ^ 
binding on his 


* Present ; Members of the Judicial Lord Broughan, 

Lord Langdcile, Lord Campbell, the Right Hon. Dr. Lushington, 
the Right Hon. T. Pemberton * Leigh, and the Right Hon. SirJ^d- 
ward Ryan. ^ 


successor. li 

Whether the Zemindary ot Pacheet constitutes an indivisible estate of 
inheritance, and as such inalienable, Quare ? 



ON APPEAL FROM THE EAST INDIES. 


83 


•was divisible among brothers, and had been divided 
in tffe JSengal year 1155(1748-9 A.D.) between Muni^ 
^ Lal^ and his bncle, Mohun Lai ; that on Jthe death 
of Mohun Lai, his brother, Kunchun Lai, succeeded 
*to Mohxin Lar^s share, and that afterwards Kunchun 
•Lai's only son having died, he adopted as his son 
Sui/oghun, the second son of Muni Lai, and gave up 
to Muni *Lai the whole of hjs share of the Zemtndary, 
except Kasaepar, which he gave to Sutrpghun, and 
that this title was confirmed by a deed executed by 
Muni Lai, the gregit-grandfather of the Respondent, 
in 1775, which was afterwards confirmed by a deed 
dated the 7th of May, 1797. 

The Appellant and Respondent were both mem- 
bers of the Narayiin Deo family, in whose possession 
the Z^mindary or Rajship of Pacheet had remained for 
several generations. • ^ 

It appeared from the evidence, that previously to 
the country in which Pacheet is situate becoming sub- 
ject' to the English Government, the affairs of the Raj 
vvere^ involved in great confusion. In 1752, one Cur- 
m'ood Narayun was Raja ; his eldest son, Bheekhun 
Lai, died, leaving a son named Muni Lai, and whilst 
Muni Lai was still a minor, family disputes took place, 
and Gurrood Narayun and most of his children were 
killed in a sanguinary conflict. A contest then took 
place for the possession of the Zemindary, and Mohun 
Lai, a younger son of the deceased Raja, sought fo 
^ oust* his nephew, Muni Lai, and usurp the Raj by 
* fo:'-re. • Muni Lai was worsted in thesp conflicts with 
Mohun Lalf and Mohun Lai got possession of part of 
the Raj, and in this possession appeared to 

•have acqjuiesced. In 1765, Muni Lai and Mohun Lai 
wej;^ iJoth forcilply dispossessed by one Jugut Chund. 
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In 1769, or the beginning of 1770, however, Muni ' 
Lai regained possession, and in Augu^t/iTjo^ Mohur*. 
Lai died without issue. Kunchtin Lal^ a younger bro- 
ther of Afohicn Lai, and uncle of Muni Lai, then set 
up a claim to a share of the Zemindary^ and got pos- 
session of tho lands held by Mohun Lai. In the mean- 
time the British power had become supreme in the 
country, and in September,^ *770> Muni Lai petitioned. 
. the Government, through the Council of Revenue at 
Moorshedabad^ for redress, claiming the Raj as entire. 
This led to an investigation of his right by the Bri- 
tish authorities; Mr. Higginson, the supervisor of 
the districts of Beetbhoom^ being directed to inquire 
and report on the subject. A full inquiry was insti- 
tuted, and in 177'i, Mr. Higginson reported, that, 
by custom and u.snge, the Raf was indivisible, and the 
eldest heir alone entitled to succeed. The opinion 
of the Nawab of tlie Nazim of Moorshedabad on 
the question of the right of succession to the entire 
/?^y was also obtained, which was likewise in favour 
ol Mu 7 ii Lar s i\t\Qy and accordingly, in Marck^ 
on the ground that the Raf was indivisible, and that 
Muni Lai was alone entitled to the [)o.ssession, orders 
were issued to Mr. Higginson to instal Muni Lai 
in the Zetnindary^ and this was accordingly done, 
and he became Raja^ with the name or title of Ra- 
ghonath Narayun. Upon the dispossession of 
ckun Lai he fled to Ramgur but afterwards, upon 
a promise of protection and a money allowance, he 
returned to Pacheet, when Muni Lal^ agreed tOi m?ke 
a provision for the maintenance of Kunchun Lal^ and 
accordingly gave him the pergunna Kasaepar for , that 
purpose. About this time the only son 

of Kunchun Lai, died ; when Kunchun Lai adopted as his 
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so^ Sutroghuny the second son of Muni Laly to whom 1850. 
lie gralited the lands which Muni Lai had given hii;i, Anund^l 
^Kunchun Lai entered into possession of the. Pergunnuy Sing^Deo 
and die,d in August y 1781, and Muni Lai then resumed Maharaja 

pcftsession of ikasaepar. Muni Lai died in 1792, and Gurrood 

* was succeeded by his son, Bhurut Sikhury also dialled 
Raja Gtirrood Narayun, the grandfather of the Respon- 
dent, He Executed a deed,* dated the 7th of Mayy 1797, 

* giving Sutroghun possession, in these terms “ As 
you have informed me that you are in possession of 
pergunna Kasaepc^y under a deed granted by Maharaja 
Dheraj Raghonath Narayun DeOy my father, and Kun- 
t\un Lai Deo^ my uncle, and that you now require a 
deed from me, I, therefore, give vou this deed without 
having seen those two deeds. You may possess it ac- 
cording to the former deeds/^ Bhurut Sikhur afterwards 
attempted to take back Kasaepary ^ut Sutroghun con- 
tinned in possession until his* death. The Government 
revenue for the pergunna was always paid by the Raja 
of Pacheet. The affairs of the Zemindary were entrusted 
to Sutroghuny but by his mismanagement the revenue 

* was allowed to fall into arrear ; and amongst the other 
property, fifty-five villages of the pergunna Kasaepar 
were brought to sale for arrears of revenue, and sold. 

Raja Gurrood Narayun petitioned the Government for 
relief against these sales, as having been effected 
through oppression and fraud exercised towards him 

•by the nati’Pe oflScers of Government. ;\n investiga- 
tion took place) and a report was made, establishing 
tiib jifstice of XSx^^Raja Gurrood Narayun s complaints ; 
and in 17^9, an order was passed for reversing the 
salte complained of, and amongst others, the sales of 
, the Kasaepar village^ and reinstating the I^aja in the 
pcKiBession of (ps Raj. Raja Gurrooc{ Narayun died 
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in i8i6, and was succeeded by his son, Chyte Sing^ 
called Raja Raghonath Narayun^ the father of tfie Re 
spondent. In 1818, Sutroghtm died, leaving the Ap- 
pellant, his son, an infant. In Ibat year. Raja Ragho- 
nath Narayun petitioned to have the pifgunna KasUe- 
par delivered to him, on the ground that the Raj was 
entire, and had devolved solely on him, and that no 
grant made by his ancestor could he binding, upon him. 

In answer to this application, he was told that if 
he had any claim to the pergunna, he must institute a 
suit to establish his right. He died some time in i8ig, 
without having instituted any proceedings for reco- 
very of the pergunna, and was succeeded by his soti 
the present Respondent, who, on the 25th of February, 
1822, filed his plaint in the Provincial Court of Cal- 
cutta. By the plaint he alleged, that the Zemfndary 
of Pacheet had descended to him from sixty-eight 
generations, and that according to the usage of his 
family the eldest son of a deceased Raja succeeds 
to the Rajship, and is entitled to possession of all the 
lands of the Zemindary, and liousehold property ,and 
effects, and paying the Government revenue; while 
the other sons and brothers of the deceased Raja 
and their families were allowed maintenance, and re- 
main subject and obedient to the Raja, He then 
stated, that if any Raja, during his Rajship, gave a vil- 
lage or pergunna from his Zemindary, at a low rent, 
foV the support of a son or brother, and after his death 
his eldest son succeeded to the Rajship, tbd grant and 
settlement of the deceased Raja became null and vcid, 
and they have nothing further to do with the here- 
ditary Zemindary ; that according to family usage*, the 
sale 3.\\ A oi the loxm^x Zemindars continue only 

during their Raishtp, and are not oermanent : and 
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that whoever becomes the Raja after their death has 
bhe^power of confirming or afinulling them, and o{ 
making a new settlement. The Respondent, by his 
plaint, further stated, that his great-grandfather, Ra- 
%h(math, gave the pergunna Kasaepar from his Zemin- 
Hary to his uncle, Kunchun Lal^ in lieu of maintenance, 
and that the latter held it for eight years ; and that after 
bis death, in* 1781-2, Raghonjath^ according to usage, re- 
sumed the pergunna, and included it in the Zemindary, 
and paid the Government revenue. The plaint then 
went on to state, th^t after the death of Raghonath^ the 
^reat-grandfatlier of the Respondent, Maharaja Dheraj 
Cmirrood Narayun Deo, succeeded to the Raj ship, and 
took po.ssession of the pergunna of Kasaepar ; and he 
made his younger brother, Sutroghun, the manager 
of thef affairs of the Zemindary, who for som** time 
managed the Zemindary pswh]Qct aijfl obedient to the 
Raja ; though he was afterwards removed from the 
management of the Zernindary for embezzlement and 
fraud. The Respondent relied upon Ben. Reg. I., 1800, 
as decisive upon any question of joint property. 

^ The Appellant, a minor, appeared by his guardian, 
and by his answer denied the allegations of the Re- 
spondent, and stated that the Raj ship of Pacheet was 
divided into two equal parts in the Bengal year 1155, 
(1748-9), in the time of the former rulers, and they 
managed the affairs of their portions of the Zernindary 
tor twenty-tyo years. That Mohun Lai died in tfte 
Bengal yG2i^ and his brother, Kunchun Lai, got 
poftsesaion of iiks share. That dispi;tes about the 
Zernindary and the son of Kunchun Lai, being 
deai^ Kunchun Lai chose Sutroghun, the second son 
of Muni Lai, as his own son, and kept on^y the per- 
gufit^ci of* Kasaepar out of his own share, and gave 
the Rest of his share of the Zernindary to Muni hal, 
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and the pergunna of Kasaepar, with his personal 
property, to Suiyoghun^ s,TiA gave him a deed -1 for it. 
That Muni Lal, alias Raghonath Narayun Deo,^tc 
confirm "the right of Sutroghun^ gave him another 
deed for the proprietary right of the pbrgunna Kanae- 
par^ of which he has continued to have possession, 
and he denied the allegation of the PlaintJJf, that 
Raghonath Narayun Deo^ the father of* his grand- 
father, had resumed the pergunna of Kasnepar, He 
also, by his answer asserted, that Raja Gurrood Na- 
rayun Deo, the grandfather of the Respondent, never 
had possession of the Zemindary possessed by Sittro- 
ghun \hwt in consideration of Sutroghun's right, be 
gave him a document in the Bengal year 1204 
(1797-8), under his own signature and the seal of 
the Kasi\ and ‘accordingly, Sutroghun, during his 
lifetime, paid the ^revenue fdr the pergunna of Ka- 
saepar, with that of the Zemindary^ to the grandfather 
and father of the Plaintiff, and after their deaths to 
the Plaintiff himself. And he further denied the alle- 
gation, that the Raja had not power to make a grant 
for any longer period than his own life, asserting 
that the grants made by the ancestors of the Plaintiff 
in former times had been confirmed and continued 
after their death; and he insisted that, as seventy 
years had elapsed since the alleged division of the 
Zemindary^ and that as the pergunna had regularly de- 
scended to the Defendant’s ancestors, as^ proprietors, 
without any claim, the Plaintiff’s claim was ‘barred. 

The Respoodent, in his replication, insisted upon 
the allegation contained in his plaint, that «the Zemin- 
dary had never been divided, and that it had beein’ the 
ancient family usage of this Rajship^ that the eldest 
son of the deceased Raja became the Raja, He. gave 
a long account of the disputes and contests which had 
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taken place respecting the Zemindary since the year 
k75V5« He ‘further alleged, * that it was a mere 
‘tabricatien to* state that a deed was given in 1773 
by Kunchun Lai, and contended that the deed dated 
'thei7th of May, 1797, alleged to have been given 
by his grandfather, was unworthy of credit. He 
admitted that a deed, granting pergunna Kasaepar 
to the father of the Appellant, had been executed 
•by his grandfatiier, and he gave the following ex- 
planation of the fact. He said that his grandfather 
had made the Aj^pellant^s father manager of all the 
affairs of the Zemindary, but, in consequence of mis- 
conduct, he subsequently dismissed him and took the 
pergunna under his own management ; that many 
false suits were instituted against the Raja, and he 
was ftnprisoned, and the whole Zemindary was in 
danger of being sold in^ parcels bj^the litigant parties. 
That the father ol the DefenSant induced his grand- 
father to make a grant of the pergunna of Kasaepar 
to him, to save the entire Zemindary from ruin. He 
reliej} upon Ben. Reg. X., 1800, respecting indivisible 
•estates, in support of his claim to resume the pergunna. 

The Appellant, having attained his majority, put in 
a rejoinder in person, and insisted that, when disputes 
arose between Mum Lai and Mohun Lai, the Zemin- 
dary was divided, and there was then no custom to 
prevent its division. 

, The evidejice was conflicting. On the part of the 
^ Respondent? evidence W'as given that, according to 
lav% a»d usage the Zemindary of PcKheet was de- 
scendible a« an entire Raj, to a single heir ; that a 
grani by ^mRafa was not binding on his successor, but 
• might be resumed; that on the death ol %Kunchtin 
1781, I^aja Raghonath Narayun, the great- 
grandfather of the respondent, entered into .possesion 
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of the pergunna in dispute, and that the deed of the 
7th of Mayy 1797, declaring that Sutroghun *N2ik to 
hold for Iffe only, was duly executed.* On the part 
of the Appellant, evidence was adduced to show that 
the Zemindary was a divisible inheritance, and had 
been divided between Muni I^al and Mohun Lal \ he 
put in evidence a deed, dated the 26th of *775* 

from Raghonatk Narayun Deo to Kunckun ^Lal, grant- 
ing Kunchun Lal the pergunna Kasaepar and giving 
his second son, Sutroghun^ for adoption, and examined 
witnesses to show that Sutroghun. had succeeded to 
the pergunna in dispute, by inheritance. 

The suit was brought in the first instance befopo 
Mr. Walpole^ the second judge of the Provincial Court, 
but no decision was given by him, the suit being re- 
ferred to Mr. James Curtis, the fifth judge. • He, 
on the 27th of Feb^uary^ 18*29, delivered judgment, 
and decreed the Plaintiff’s claim to be dismissed, 
declaring lh«nt the pergunna in dispute was the 
hereditary property of Sutroghun^ and that the pos- 
session of the Defendant and his ancestors hadjaeen 
by proprietary right before the Company's Govern* 
ment, and that the Plaintiff’s claim to the hereditary 
property of the Defendant could not be admitted 
or heard under any Regulation ; that his claim was 
unfounded and improper, and, therefore, ordered that 

the case be dismissed with costs, and the Defendant 
%• 

to be in possession of the pergunna, • v 

l‘he Respondent appealed from this decision to* the 
Sudder Dewanny Adawlut^ at Bengal^ and filed,- on <<the 
7th of February^ *833, his reasons of appeal against 
the Provincial Court’s decree, contending, ♦hat it was 
contrary to evidence and the family usage; he also 
filed further documentary evidence to prove |Sxich 
usage. The appeal came on for hearing before Mr. 
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R, Jfl, Rattmy^ one of the Jucl^es of tte Sudder De; 
wanny* Court,, who, on the 26th of March^ 1^33^ P**®* 
nonnced the decree of the Court, which concurred 
^wilh the opinifini of the Provincial Judge, and ordered 
that the claim and appeal of the Appellant should be 
dismissed, and the decision of the Calcutta Provincial 
Coftrt af&rmed, with costs. 

The Respondent presented a petition to the Sudder 
*Court, praying for a review of judgment, submitting 
that the decree was contrary to the provisions of the 
F5en. Reg. X. of i^oo (/7), and the law and the usage 
of the family. He also petitioned the Governor- 
G?«eral of India on the subject ol the Sudder Court’s 
decree, alleging, that such aocree^vvas opposed to the 
established usage of the country in which the per- 
gtinna w^as situate. 

(j) Regulation X. of 1800 recognises tife custom of indivisible 
estates of inheritance in the Jungle vnahals. 

Section 1 . enacts, that By Regulation XI. of 1793, the es- 
tates of proprietors of land dying intestate, are declared liable to 
be divided among the heirs of the deceased, agreeably to the Hindoo 
or^ Maliomedan laws. A custom, however, having been found to 
prevail in the jungle mahah of Midnapore and other districts, by 
which the succession to landed estates invariably devolves to a single 
heir, without the division of the property, and this custom having 
been long established, and being founded in certain circumstances of 
• local convenience, which still exist, the Governor-General in Coun- 
cil has enacted the following rule, to be in force in the provinces of 
* Bengal y Behar and OrU'ia, from the date of its promulgation. 

Sect. II. Regyilation XI. 1793, shall not be considered to siiper- 
• sede or affect any established usage which may hav§ obtained in the 
jungle makah of Midnapore and other districts, by which the suc- 
ceision to landeff estates, the proprietor of which may die intestate, 
has hitherto been considered to devolve to a single heir, to the ox- 
*c^usion of the other heirs of the deceased. In the mahafs in ques* 
tiiJn, the Ibcaf custom ^of the country shall' be cent kiued in full force 
as heretofore, and the Courts of Justice be guided by it in the deci- 
sion of a^il claims •which may come before them, to the inheritance 
of landed propei-ty situated in those mahah:* 
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An official *inquiry. was made in the Goverament 
offices, to ascertain what records wejre in existence 
concerning the proceedings of 1771, whereby ‘the 
hereditary rigi t of Muni Lai to the Z^nindary, as an 
indivisible Raj\ had been investigated. The conse- 
quence of these inquiries v^as, that additional docu- 
ments, relative to the proceedings of 1771, were pro- 
duced, showing the investigation which had then taken 
place, and the decision which had been then come to 
in favour of the rights of Muni Lai ; some additional 
precedents of decisions supporting the Respondent's 
claim to succeed to the entire Ra^ were also produced. 

By an order of the Sudder Court, bearing date the 
25th of May, 183^, it was ordered, that a review of 
the case should be admitted, and the case restored to 
its former number. 


The review being admitted, the appeal, with the 
further evidence, came on again before Mr. R, H. 
Rattray, and that Judge was of opinion that his former 
decision ought to be reversed. In giving judgment, 
on the 2isl oi August, 1838, he said, “ As it appeais 
by the letter of Mr. Alexander Higginson, supervisor 
of the districts of Beerbhotm, and others, to the 
Council of Moorshedabad, dated the 21st of January, 
1771, and especially by the opinion of the deputy 
minister of the Nazim of Moorshedabad, regarding 
the Zemindary of the chukla of Pache?t, and by the 
letter of the Council of Moorshedabdd, whicli wqs 
sent with the order of the deputy to! ni^ ter, th^it ^uni 
Lai had absolute possession of the Semindary of 
Chukla Pacheet, and that a maintenance *was allowed 
to Knn''hun Lai, as being a descendant of the younger 
brother, andv that the expenses allpwed to Ktmehun 
Lai for his possession and management of the ^ chukla 
of Pacheet was discontinued, which removes the plea 
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of Defen,dant that the Z^mindaPy was divided 
Jjetween MuniJLal and Mohun Lai in the Bengal year 
1*155, and that after the death of Mohun Lai the half of 
the Zemindary to Kunchun Lal^ and that Sutro- 
ghun got a gift of the pergunna from Kunchun Lai, and 
afterwards from Bhurut Sikhur, alias Raja Gurrood 
NaYayun^ in the Bengal year 1204, and the Defendant 
has no further right to the pergunna by inheritance or 
by gift; for if the father of the Defendant had really 
possession of the property in dispute by right of in- 
heritance, there w%s no need of taking a gift of it, and 
if the Raj and Zemindary had been divided between 
A^Mni Lai and Mohun Lai, a separate contract would 
certainly have been made b; t\\^m Nazim of the pro- 
vince ^ or the Company’s Government with each of 
them, which was not done/’ He then proceeded, 
'^The* Defendant pleads the Jimittftion of time, \vhich 
deserves no attention, as it is not applicable to this 
case, for it appears by the papers of the case that 
the property in dispute was given for the mainte- 
nance, and by the family usage the new Raja has 
the power of continuing or resuming it, and if any 
Raja had not resumed it, he had the power of con- 
tinuing it by the family usaj^e; and the limitation of 
time cannot be applied to the proprietary right of the 
Defendant, and this suit was instituted within a short 

• time after the death of Sutroghun and he directed 
tliatthe pap^s in the suit should be laid before an- 

• other Judge. 

• • • 

The case, accordingly came before Mr. Abercrombie 
Z?/V^anotljer of the Judges of the Sudder Court, who* 

* .differed from* Mr. Rattray, and was of opinion that the 
Seci^foTi of the ^Provincial Court of Calcutta, and the 
formc;f decision of the Sudder Court was proper, and 
should be a!lirmed. He c^ave his iudcrment on the 
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2nd of Decentdem, 1839, as follows:—^* It clearly app^sars 
by tbe English papers received, that Lal^ alias, 

Raja Ra^honath Narayun^ got orders for the entire 
Zemindary from Government and the Nawab, and 
for a monthly allowance to be made to Kunchun Lal) 
but although every search has been made, no such 
document has been found to show that Rajck'^ Ragho- 
nath Narayun obtained possession of the entire Ze^ 
mindary^ or that Kunchun Lal received his allow- 
a nee. On the contrary, it is quite clear by the docu- 
ments produced by the Defendant, that after get- 
ting the order, Raghonath Narayun agreed to leave 
to Kunchun Lal the pergunna of Kasaepary and Ku 7 i- 
chun Lal to give up the rest of his Zemindary to Muni 
Laj which was done. It is, therefore, my opinion 
that this claim ot the Plaintiff is not connected with 
family usage, andSthe ^Plaintiff is not competent to 
annul an adjustment made between those two which 
has continued so long a time merely uporf family 
usage, which has nothing to do with this case, and I, 
therefore, think that the claim of the Plaintiff ^ould 
not be admitted, and that the decision of the Pro- 
vincial Court and former decision of this Court, should 
be affirmed/’ 

The Court being thus divided in opinion, it became 
necessary to resort to a third Judge, and the’ case 
came before Mr. Lee Warnery who, on the 24th of 
February y 1840, pronounced the final cfecree in tfie 
cause, by which, concurring with Mr, Rattrayy he 
decreed the appeal and reversed the previous ^eci- 
isions of the Provincial and Sudder Courts. The prin- 
cipal part of his judgment was in these torms : — ^ It is 
my opin'{on, that the claim o^f the Plaintiff, . for th? 
reasons hereinafter given, is in evefy respect ccS^rcct, 
for one of the reasons of Mr. James Curtis y Judge of 
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tlit% Provincial Court, stated jn his decision of the 
^ 27th o^ Februfry^ 1829, is, that in the year 1155, tBe 
Z^fnindary of Pacheet was divided between Muni Led 
and Mchitn ImI by Mookund Deo^ the Zemindar of 
^Ramgtir^ in half-shares, by which the family usage 
that the Zemindary is not divided has not been proved ; 
but whWi the Company's Government was established, 
it appears that on the 4fh of May, 1771, Raja Ra- 
ghonath- Narayun was put in full possession of his Raj 
by the order of the then Government, and of the Zemin- 
dary before Ithat he had an order of the 

and the usual investiture, and the petition which the 
ag^ent of Kunchun Lai presented, that the half of the 
Zemindary was his right, and thal Muni Lai Raghonath 
Narqyun Deo had forcibly taken it, was rejected : and 
he was informed that jf he would go to Pacheet he 
would get a proper allowance, a^ie was a descendant 
of a younger brother of the family, by which the divi- 
sion cf the Zemindary between Muni Lai and Mohim* 
Lai was annulled, and the entire Zemindary was re- 
,stoi^ed to the Raja. The ground of the Judge of the 
Provincial Court on this point is defective and un- 
availing. Regarding the second ground, on the limi- 
tation of time, that after such long possession the case 
cannot be admitted by the Court, under Reg. III. of 
1793, and sec. ,iii. Reg. II. of 1805, as stated in his 
decision, it is necessary to consider the claim in this 
case, whetjier, by the order of the 9th of December, 
1818, ^it is really the time of dispossession or not; 
but as the suit originated in the order ’ of the Collector 
to appoint a guardian and to institute the suit, agd 
there was no dispute before Ihit for the talook in dis- 
^ pute,» vVhich was given for maintenance, and the former 
Rajas had the ^power of confirming dr resuming Jt by 
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the family usafe, the .time should be reckoned from 
the date of the Collector’s order Which .gave rise to, 
the claim, and it is clear that the suit of the Plaintiff, 
Appellant, has therefore been institute^ within the 
prescribed time ; moreover, the possession of the Re- 
spondent and his ancestor was only for maintenance, 
and not for money or any other consideration to give 
a proprietary possession : it is, therefore, necessary to 
ascertain whether this pergunna was given fdr main- 
tenance or acquired by inheritance without the con- 
sent or confirmation of the Rajas. It certainly appears 
by the English letter and inquiries of 1771, and of the 
agent of the Governor-General at Hazaribatigh^ whith 
were made by ord^ of the Government, into the 
usages of this family, that the eldest son becomes the 
RajUy and gets full possession qf the entire Zemindary, 
and the other sons* and*- heirs have a maintenance. 
There is, therefore, no doubt th.nt the pergunna in dis- 
pute is included in the Zemindary^ and the Defendant 
can have no hereditary right, although before the Com- 
pany’s Government there were frequent transfers^and^ 
contentions. It is not necessary to inquire into them ; 
the order of the 4th of Jkt ay y 1771, is sufficient and 
conclusive for the trial of this case.” 

From this final decree, the present appeal was 
brought, and now came on for hearing 


Mr. Turnery Q. C., Mr. Forsytfty and* Mr. Mauley 
for the Appellant, 

Contended, that the hereditary right of the Appel- 
lant to the pergunna through Kunchun Lal was proved, 
denying that it was the custom or usage of the family 
that a single heir should succeed to the entire Zemin- « 
daryy or that the Zemindary was inalienable, and sub- 
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mitted, that such custom, if it formerly existed, had 
be^ii infringed by the division of the Zemindary be- 
tween Muni^Lal and Mohun Lai, That t|;^e grant of 
the per^unna to Ktinchun Lal^ and confirmed to Sulro- 
g/Ain, was in fhe, and did not terminate with the life of 
the grantor, and was not liable to resumption or an- 
nexation to the Zemindary by the Respondent as the 
reigning Ha/a ] though if gSuch grant was for mainte- 
nance only, it might have been resumable. That as 
the Appellant and his ancestors had been so long in 
possession, the o^ius prohandi was upon the Respon- 
dent to prove the custom to resume. 
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Mr. Wlgramt Q. C., Mr. Lloydy Q. C., and Mr. 
• Edmund Moore^ for the Respondent, 


Submitted, First, that the pergunna in question 
formed part of Pacheety which was a Raj and indi- 
visible, descending entire to a single heir to the ex- 
clusion of the r st of the family, and that, according 
to the entailed character of the Raj^ like a Scotch 
entail, was* not barrable. Second, that the only title 
ot the Appellant’s father to the pergunna was under a 
deed of gift and provision for life, which did not enure 
beyond the lifetime of the grantor. Third, that, ac- 
cording tq the Jaw and usage of the family, it was not 
competent for any former Raja to bind his successors 
a permaneat grant of property bdonging to 'the 
Rajy and even if such grant had been in fee, being made 
b;V|a forgier Raja^ it was not binding on the Responde^it, 
and was resumable by him. Fourth, that, according 
tp, the* provisions contained in the deed of the 7th of 
-Wqv, 1797, ihe pergunna reverted, on the death of the 
Agpellant^s father, to the Raj, 
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The authorities referred lo upon the question of Pa^ 
cheet being a Raj and inalienable, were Ben. Regs.\l. 
of 1793 and X. of 1800^ i IV. Macnu^te'tis Princi- 
ples of Hindoo Law, 7 ; i Strange's Hindoo Law, 198, 
208 (2 Edit,); and iiaja Deedar Hosiein v. Ranee 
Zuhoor-oon^Nissa {a). 

Judgment was delivered by ^ 


Lord LANGDALE : 

22 nd» Feb., , . . . . , . 1 • • 1 

1850. In this case, an action was brought in the Provincial 

“ Court of Calcutta by the Respondent, Maharaja Dheraf 
Gurrood Narayun Deo^ against the Appellant, AnunU 
Laly to recover from hijn tiie possession of the pergunna 
of KasaepaVy part of the Zemindary of Pacheetj situate 
in the Jungle mahals in the Presidency of Bengal. 

By the (iocree ot^ Mr. fames Curiisy made in the 
Provincial Court, on the 27th of February^ 1829, it 
was ordered, that the case should be dismissed, that 
the Defendant (the Appellant, Anund Lai) should be 
in possession of the pergunna in dispute, and that all 
the costs of the Court shou!d be charged to the Plain- 
lilf. From this decree the Respondc*nt presented an 
appeal to the Sudder Dewartny Court at Calcuttay and 
on the hearing by Mr. Rattrayy on the 26th of Marchy 
1833, it was adjudged, that the decision of the Pro- 
vincial Court was in every respect just and proper. 
The exceptions of the Plaintiff (the now Respondent) 
were held to be vain, his claim and appeal were dis- 
missed, and thfe decision of the Provincial Court was 
affirmed. After this the Respondent presented a 
petition for review of judgment, and the 'petitfon 
having beep granted, the cause was agaiji he<ird by 
Mr. Rattrayy on. the 2 \st oi August . ^83 8 ; the Re- 

(//) 2 Moore's Ind. App. Cases, 441. 
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^pondent then produced several additional documents, 1850. 
and it was held by Mr. Rattray] that the documents* AMUNoTAt 
produced by the Plaintiff proved his claim, and there- Sing Dbo 
upon Mr. Rattray decreed that his former decision Maharaja 
shoidd be revefsed ; but the concurrence of another g^rrood 
J udge being necessary, under the circumstances, he 
ordered Uie papers to be laid before another Judge, to 
pass a fin^ order. The case was afterwards brought 
before Mr. Abercrombie Dick^ another Judge of the 
Stidder Dewanny Court, at Calcutta^ and on the 2nd 
of December^ hp held, that the claim of the Plain- 
tiff ought not to be admitted, and that the decision 
of^he Provincial Court, and the first decision of Mr. 

Rattray y should be affirmed. In ^consequence of this 
difference of opinion, it was ordered, that the papers 
should •be laid before another Judge to pass a final 
order. Under these circiAnstances case was again 
heard before Mr. Edward Lee fl^arner, who concurred 
with Mr. Rattray in the opinion recorded by him on 
the2istof Augusty 1838, and differed from Mr. Dick 
in hi% opinion recorded on the nth of Septembery 
and finally ordered, that the claim and appeal 
of the Plaintiff should be decreed, that the former 
decree of the Sudder Dewanny Court, dated 26th of 
Marchy 1833, which affirmed the decision of the Cal^ 
cutta Provincial Court, should be reversed, and that 
the Plaintiff should be put into possession of the pro- 
perty in dispute, •and the costs of the Court. It 
is from this *decree that the present appeal to Her 
Majesty in Council is presented by Anund Laly the 
Defendant iit the cause below, and now the Appellant. 

It ftppes^tfi ^that the family of Narayun Deo had in 
some way bad possession of the Rajship and Z^indary 
of JRacheet for several generations, and .that for several 

V— 15* 
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years before the year 1769, the possession had been 
the subject of great and violent contention, dmount* 
ing the actual war between the different members of 
the family. Muni Lal was the eldest son of the eldest 
branch. He had two uncles, Mohun Lal and 
chttn LaL Mohun Lal had possession of and claimed 
to be entitled to part of the Zemindar y, or the part of 
the lands comprised in the Zemindary. Upon his 
death, in 1769, his brother, Kunchun Laly became 
possessed of such part of the Zemindary or land as 
had been possessed by Mohun Laly and in 1770, Muni 
Laly as Zemindary complained to the Council of Reve- 
nue of M oorshedabady that he had been forcibly dis- 
possessed of his Zeraindary ; that, after expelling one 
member of his family, he had got possession of part 
of the Raj and Zemindary yhwi that Mohun Lal h?ic\ 
tilso a part, and after his /-death, Kunchun Lal had been 
in possession of some pergunnas of the Zemindary ^ and 
intended taking more. He stated, that by the ancient 
custom of the family for many generations, after the 
death of the RajOy the eldest son succeeded him,^ and 
the other sons had a maintenance for life, and that the 
Zemindary was never divided. He therefore prayed 
that the family usage of the Zemindary might be in 
quired into, and that he might be ordered to be put 
into possession of the whole Zemindary. 

In consequence of this complaint and request, an 
inquiry was instituted and a report ma^e, and in the 
result, and on the 7th of Marchy 1771, the Council of 
Revenue concluded, or came to the determination, 
.that the succession to the whole Zemindary devolved 
by inheritance to the Raja Muni Laly and that 'Kun* 
chun Lai (his uncle) ought to«have a reasonable and 
equitable allowance for his subsistencd, which, in right 
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of . his being descended from a junior branch of the 
fangly, was secured to him by a clause in the sunud. 

^ The Naib Qewaits perwanna of investiture was oB- 
lamed and sent to Mr. Higginson^ the supervisor of 
Pacheeb^ who^ was desired to irtstal Muni Lai in the 
^Zemindary^ and in May^ 1771, Mr. Higginson installed 
him in the whole Zemindary, and delivered to him the 
Nawab\ perwanna^ and t he customary khilate on the 
occasion. Kunchun Laly *on hearing that he was de- 
prived of his share of the Zemtndary which be had 
possessed (which Mr, Higginson calls the half of the 
Zemindary)y retired to Ramgury and was invited to 
return, with a promise of protection and the enjoy- 
nwent of a monthly allowance for himself ; with this he 
does not appear to have h-en ali first contented, for, 
on the 15th of June^ 1772, he complained, by his 
vakeely that he had been supplanted in his division of 
the Zemindaryy and he prg^yed ffliat he might be re- 
stored to his Zemindaty \ he was answered, that if he 
would return to Pacheety an equitable and reasonable 
allowance would be granted to him for his subsist- 
enc<^, as was due to him by a clause in the sunud. 

Soon alter this Bahadur Singy the only son of Kun- 

chun Lal^ died, and in August y 1773, Kunchun Lai 

adopted as his son, Sutroghun (the second son of the 

Raja Muni Lal)y and committed to him what is called 

the whole property, during the life and after the death 

of Kunchun LaL^ 

* • , 

conUmporaneous instrument, executed by Mum 

Lqly produced but the pergunna of Kasaepar being 
within or part of the Zemindar y of Pacheety some 
arr^i^gement was entered into between Muni Lai and 
Kunchun Laly and a deed is produced, dated the 26th 
of juiyy* 1775, by which Muni Lai is alleged to have 
alfteed as follows ‘‘As my uncle, Kunchun La/^has 
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1850. relinquished his halt ot the /ia/, and come to terms , 
AnundTIl 1 given the pergunna of Kasaepat' to 

Sing Deo and as he has no son, he has asked me ta 

Maharaja give him Za/ (another name for Sutroghu^^ 

(^RRooD whom he would adopts and keep as hi« son;'I ha^ve, 

^ therefore, according to the request of my uncle, given 

him Mudhun Lal^ in the presence of [the persons 
named in the deed], in whose presence he has given 
the entire pergunna and all his property to Mudhun 
Lal^ and also have given the pergunna and entire pro- 
perty of my uncle to Mudhun Lai/' 

The question in this cause depends entirely on the 
title which Kunchun Lai had or obtained to the per- 
gunna of Kasaepar. * 

The Appellant alleges, that the Raja had a right to 
alienate any part of the Zemindary ; and that Kvnchun 
Laly even if he had no preyious right to Kasaepar^ 
acquired a right tb it by the deed of the 26tb of July^ 
1775, and that the circumstances under which Kun- 
chiin Lai had possessed a portion of the Zemindary 
were such, that the relinquishment of his claim to it 
was a sufficient consideration, if any consideration 
were required, for the grant to him of the pergunna of 
Kasaepar, 

The Respondent, on the other hand, contends, that 
the Zemindary was indivisible or inalienable, and con- 
sequently, that Muni Lai was incapable, for any con- 
sideration, to transfer any portion oj it to Kunchuft 
Laly so as to bind his successor in the Zemindary ; 
he further insists, that Muni Lai did not attegnpt^ to ' 
make an absolute gift of Kasaepar to Kunchun Laly 
but gave it to him only for the maintenance, or part of 
the maintenance, to which he was entitled ffom’the Kajay 
and that* the gift (being only f6r maintenance)' could* 
hav,,e no binding effect against the successor of the Rafa. 
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0 The Appellant admits that a grant for maintenance 1850. 
ceasfes with the life of the grantor, and he relies on the Anuko Lal 
^^ wcr of the Raja to alienate, and the actual aliena- Simg^Deo 
tioii which he says was made, and, under these cir- Mahakaja 
cun^stances, the title of the Plaintiff fails in either gurr^ 
case ; first, if the Raja was incapable of alienating 
any partof the Zemindary^ or, secondly, if the grant 
of Kasaefiar. was for maintenance ; and as it appears 
to us, that the inalienability of the Zemindar y has not 
been sufficiently established, it is necessary for us to 
consider, whether or not the grant of Muni Lai of 
Kasaepar to Kunchun Lai was for maintenance ? If it 
w^s, the Appellant has no title to it. 

We consider, that by the proceedings in 1770 and 
1771, from which Kunchun Lal^in vain attempted to 
obtaia relief in 1772, it was clearly established that 
Muni Lai was entitled«by inheritance to the whole 
Zemindary^ and that his uncfe, Kunchun Lal^ was in- 
titled to an equitable and reasonable allowance, to be 
granted to him for his subsistence. It was in this 
state of their respective rights, that the transaction of 
of 1773 and 1775, took place. It maybe 
questionable whether the deed of the 26th of July^ 

< 775 ) genuine ; but supposing it to be so, Muni Lai 
thereby gave the pergunna of Kasaepar to Kunchun 
LaL without making any mention of maintenance, 
and the circumstances of the case were such that 
tjiere might have Jheen an intention to give more than 
maintenance^ and that for valuable consideration. 
Nevertheless, thei;e is nothing in th;^ deed to prove 
that in thi$ gift of the pergunna of Kasaepar^ more 
than^ proyision for maintenance was intended, and 
•documents o*F a subsequent date appear to us to show 
satisfactorily that no more was intended. 

Kuf^chun Lai about 1781, and was succeeded 
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by liis adopted son^ Sutroghun, the second son o(, 
Muni LaL Muni La/ .died in and jvas succci^ded 
in the Zemindary by his eldest soii, Bhuvut Sikhur. U 
the grant of Kasaepar to Kunchun Lal had been a 
valid permanent grant, Sutroghun was, entitled to it 
without any re-grant or confirmation by Bhurut Sikhur : 
baton the 7th of May^ says, without 

having seen the former deed, Bhurut Sikhur exe- 
cuted a new deed, authorising Sutroghun to possess 
Kasaepar^ according to the former deeds. This deed 
is quite consistent with the supposition that the former 
deed was a grant for maintenance, but inconsistent 
with the supposition that the former deed was absolute. 

We do not think that the least credit is due to vhe 
deed of contemporaneous date alleged to have been 
executed by Sutroghun to Bhurut Sikhur^ 

It appears by the report o/ Mr. Vander Hayden (in 
January j 1799), that thd country was in a very un- 
settled state, that Bhurut Sikhur was in very great 
pecuniary difficulties ; and proceedings were adopted 
to set aside sales which were supposed to have been 
improperly obtained from him. And some disputes 
were subsisting between Sutroghun and Bhurut Sikhur^ 
respecting the payment of so much of the revenue of 
the Zemindary aa was due from Sutroghun^ in respect 
of Kasaepar^ part of the land within the Zemindary ^ to 
Bhurut Sikhur^ by whom the revenue oi the whole Ze* 
mindary was payable to Government, .and also in respect 
of a money allowance for maintenance, which Sutro- 
ghun claimed to be due to him from Phurut Sikhur^. 

On the i5thof 1803, Sutroghuf^ presented 
‘^a petition to the Governor, in which he complaii^ed of 
Bhurut Sikhur ; that he had stopped an Allowance in 
cash made to him by deed; besides which, )^t^*S^tro• 
ghun^ had the pergunna of Kasaepar for bis mainte- 
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* native ; And that Bhurut Sikhur had made a grant of that f^5o- 
^ergunha given for his maintenance to the son of hiA Anond Lal 
eldest son. He alleged further, that he was enjoying Siho^Dbo 
Kasaepar as a maintenance from his father and his ^^* **** J* 
uncles {Muni Lal and Kunchun Lal), and that the/?a/ff, Gurrood 

* Naravum 

his brother {Bhurut Sikhur), when he succeeded to the deo. 
Raj, ga^% him a deed, under his seal and signature, 
confirming the former deed, and had it registered ; yet 
he was prepared to take the law into his own hands and 
eject the petitioner from the pergunna. Upon this 
petition Bhurut Sihhur was ordered to report in twelve 
days ; what was done upon it does not appear ; but 
it*«seems that Sutroghun was, for that time, quieted in 
his possession of Kasaepar, for, \n*Noventber, 1804, he 
presented another petition, in the commencement of 
which he states, that he was well by favour of the 
magistrates, to whom it was ^ddrdbsed ; and that the 
pergunna of Kasaepar was for his maintenance, and 
that he had enjoyed it by paying the Government 
revenue to the Raja annually ; and again complain- 
ing, that the Raja evaded payment of his annual allow- 
ance, and also intended to take possession of the per- 
gunna again ; this petition was also referred to the 
Raja to report, and we have no account of what was 
done upon it; but it seems that Sutroghun, not re- 
ceiving his money allowance from the Raja, neglected 
to pay to the Raja the contribution due for Kasaepar 
tb the revenfle of the Zemindary, payable by the Raja, 

*and an offer was made to Sutroghun to have Kasaepar 
excluded from the* Zemindary, and entered in his own 
name, if he 'agreed to it. The dispute was continued^ 
and Hv’as ^plained by a statement of Mr. Impey, the 
'assistagt collector at Bancoorah, made on tITe gth of 
Apfil, 1810. • 
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Bhurut Sikhur died in 18 lo, and was succeeded by 
Chyte Sing^ who died in 1819, and was succeeded in 
the Zemindary by the Respondent. 

Sutroghun Sing in 1818^ and was succeeded 
by the Appellant. 

The dispute which subsisted between Bhurut Sikhur 
and Sutroghun continued between the Respondent and 
the Appellant. 

And the question, as has been stated, is, whether 
Sttiroghun was entitled to Kasaepar absolutely, or only 
for his maintenance ? And having' regard to the re- 
spective claims of Muni Lal and Kunchun Lal^ in 1770, 
to the proceedings of the Council of Revenue, fcJie 
deeds of 1773 and 1775, the confirmation of the 
grants of 1775 by the deed of 1797, and the distinct 
statements and admissions made in 1803 and 1804 by 
Kunchun Lal, we a.e of opinion, that Kunchun Lal was 
entitled to Kasaepar only for his maintenance, and 
consequently, that the Raja (the Plaintiff in the cause 
below, and now the Respondent) was entitled to re- 
cover possession* 

We shall, therefore, humbly report to Her Majesty 
that the appeal ought to be dismissed, and the decree 
oi {he 24th ol Fedruary, 1840, affirmed; but consider- 
ing the great length of time during which the Appel- 
lant continued in possession of the pergunna in ques- 
tion, and the several decisions which have at different 
times been pronounced in his favour, it appears to us, 
that we may, without impropriety, recommend the 
dismissal of the appeal without costs 

This case is reported in the 6th Ben Sud. Dew. Kep., p 282, nom. 
‘‘ Unund Lal Shig v Maharaja Gurundnarain DeoJ\^Stf also •leebee 
Punchurn Koomaree \ . Maharaja Gnruydnarain Deo, {6 Ben. Sud. 
Dew. Hep., p. 140,) and Mussummant M^hranee v. Benee P*rshad 
Mai '(4 Ben, Sud. Dew. Rep., p. 62). 
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On Appeal from the Sudder Deioanny Adawlut at 
Bengal. 

This wa5? a petition to dismiss an appeal. The 
j^rties executed, in India y a rasinamah (deed ot 
compromise), for the settlement of their respective 
claims, the subject of the cause, and for the withdrawal 
of th« appeal, upon certain conditions specified therein, 
which respected the takteg the accents of the wasilaty 
or mesne profits. The petition, besides praying for 
the withdrawal of the appeal, prayed, that directions 
might be given to the Snddet Dcwanny Court to carry 
into j^ffect the terms of the deed of razinnrnah. 

Mr. Turnery Q. C., in support of the Petition. 

Mr. IVigram, Q, C , for the Respoiulent. 

Their Lordships oranted leave to withdraw the 
appeal, but retused to make an Order directing the 
Sudder Dewanny Court to carry into execution the 
terms of the*dee(f of rcizt7tamah] leave being reserved 
^to the parties to apply to the Court below, to take 
furAer*proceeidin^s under such agreement. 

° P^sent ^Members of the Commiltet, —LovA Langdale* 
Lord Campbell, the Right Hon. Dr. Lushington, the Ri^ht Hon. T. 
Pemberton Leigh, and the Right Hon. Sir Edward Ryan. 


I2th Feb., 
1850. 

Petition to 
dismiss an ap- 
peal from the 
Sudder Court 
in India ^ and 
for an Order 
directing that 
Court to carry 
into execution 
the terms of a 
deed of com- 
promise, upon 
which the 
withdrawal of 
the appeal 
was founded, 
refused. 

All this 
Court will do, 
in such cir- 
cum.stances, 
is to make an 
Order of dis 
missal, re- 
serving to the 
parties leave 
to apply to 
the Court in 
India ^ to take 
further pro- 
ceedings in 
pursuance of 
such agree- 
ment. 


V— j#> 
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' CASES IN THE I RJVY COUNCIL 

The following Order in Council was made upon the 
Petition : — 

0 , * 

“ Her Majesty, having taken the said report into 
consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof, and to ordsr, 
as it is hereliy ordered, that the said appeal be, and 
the same is hereby, dismissed, with leave to the par- 
ties to apply to the said Court of Sudder Dewanny 
Adawlut, to take further proceedin,;s in pursuance of 
the said agreement, whereof the Judges of the Court 
of Sudder Dewanny Adawlut ^ at Fort William, in Ben- 
gal, for tlie lime being, and all other persons whom it 
may concern, are to take notice, and govern them- 
selves accordingly." * 
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Doolubdass Pettamberdass and ) 

others ‘ \ Appellants, 


Ramloll Thackoorseydass and 
others ... 


nd ) 

r Respondents^* 


On Appeal frotitthe Supreme Court of Judicature 
at Bombay. 


This was an action on proigises brought by^llie 
Respondents, Ramloll Thackoorseydass^ Luckinschund 

Present : Members of llie Judicial Committee ^ — Lord Langdale, 
Mr. Baron Parke, the Right ?lon. Dr. Lu^^iington, the Right Hon. 
T. Pemberton Leigh, and the Right Hon. bir Edwaid Ryan. 


27th & 28th 
June, 
1850. 

Wager con- 
tracts between 
the Plaintiffs 
and Defend- 


ants upon 

the price that Vaina opium would fetch at the next Government sale at 
Calcutta ; each party knowing that the other might use means to enhance 
or depress .such price. Held, that the bidding at thr sale by one of the 
Plaintiffs, though done colourably, and as it appeared only to enhanoe the 
price, was no fraud on the Defendants, or upon the public, he had a 
right in common with all the world to bid at such sale, and was not pre- 
cluded from recovering the amount of such wager contracts by the fact, 
that such bidding tended to bring about the event by which the wager was 
to be won. 


Held also, that employing agents at such sale (all of whom were cogni- 
zant that the object was to enhance the price of opium sold) to bid there 
being no Crimen falsi committed, did not constitute an illegal conspiracy, or 
such fraud as would vitiate the wager contracts. 

The^’ommon law offence of engrossing or regrating applies only with 
Inspect to the necessaries of life 

By the 6th Article of the Convention between Great Britain and Frame, 
the French Government had a right to demand, out of the quantities sold 
at the Government sale, 300 chests of opium at the average rate of sale. 
IJeld, that no fraud on the vendors was committed by inducing the hVench 
Consul to exercise that option in favour of the Plaintiffs. ^ 

^ After the contracts were entered into, and an action commenced in the 
Supreme Court, wager contracts were declared invalid by the Act of the 
Indian Legislature, No. 21 of 1848, which ^nacts “ that all agreements, 
whether made in speaking, writing, or thefwise, by way of gaming or 
wagering, shall be null and void, and no suit shall be allowed in any Court 
of Law or Equity for recovering any sum of money or valuable thing 
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Munneeram^ and other.^, trading in Bombay^ in the 
nan»c and firm of “ Rngoonathdass Ramlolll^ against 
the Appellants^ Doolubdass Pettamberdass^ Lcllachund 
PetiamberdasSi Ambaram Petiamberdass and Jetta 
PettainberdasSj tiading in Bombay undertthe name and 
firm of Doolubdass Petiamberdass^' to recover the 
amount of forty-five wager contracts made between 
the Plaintiffs and Defendants in October^ 1846, on the 
average price of Patna opium at the next Govern- 
ment sale at Calcutta, The parties were Hindoo mer- 
chants and bankers at Bombay. 

The plaint contained foity-five counts. The first 
count staled, that on the 20th of October, 1846, in 
consideration that the Plaintiffs, at the request of the 
Defendants, then promised to pay the Defendants 
within a reasonable time after notice of the first public 
sale of opium to take place at Calcutta^ next, after 
the making of the said promise, such a sum of money 
as should be equal to fiv»i times the amount of the 
dilfertncc between the average price of one chest of 
Patna opium of the opium to be sold at such first 
public Government sale (to be calculated according r^ 
the actual pi ice which the whole amount of Patna 
opium, which should be sold at such first public Go- 
vernment sale, should be sold for and realize), and 
the sum of Rs. 1,386 if such average should be less 
than the sum of Rs. 1,386 per chest, the Defendants 


alleged ta be won on any wager, or intrusted to any person to abide the 
event of any game, or on which any wager is made. . . 

Held, that this Legislative Act did not affect existing contracts, or 
actions already commenced upon such contracts ; there being no words in 
the Act sufficient to show the intention of the Legislature to aftect existing 


^ Statutes are, ^rimd facie, deemed to be prospective only, Nova consti- 
tufio futurU formam imponvre debety non preeteritis. ’ 

Moon V. Durden (2 Exch. Pep. 22) approved of. 

The case of Levi v. Levi Car. & Pay. 239), observed upon and ques- 


tioned. 
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f romised to pay the Plaintiffi within a reasonable time, 1850. 

af^er •notice of* such first public* Government sale of Doolubdass 

o^ium, at Calaitta, such sum as should be, equal to ***”^88**'' 

five times the amount of the difference between the and others 
• . * 0 . 
sumiof Rs. 1,386 and the average price of one chest Ramloll 

of Patna opium, of the opium to be sold at such first 
» public Government sale, to be calculated as aforesaid, and others, 
if such av^age should exceed the sum of Rs. 1,386 
per chest. That the average price per chest of the 
Patna opium sold at the first public sale of opium, 
which took place at Calcutta^ next after the making 
of the said promise, viz., the 7th of December^ 1846, 
waj Rs. 1,793, one quarter of a Rupee, and 44 Reas 
per* chest, and exceeded the sum of Rs. 1386 per 
chest by Rs, 407, one quarter of a*Rupee, and 44 Reas 
per chest ; and that five times the amount of such 
excess amounted to Rs.n 2,036, 3 juarteis, 19 Reas, 
of which the Defendants had •notice, and that the De- 
fendants, although a reasonable time had elapsed, did 
not pay such difference or any part thereof. The 
Plaint contained thirty-two other counts upon similar 
ca .tracts, varying, however, in dates and amounts. 

The thirty-fourth count stated, that on the igth of 
October^ 1846, in consideration that the Plaintiffs, at 
the request of the Defendants, would then pay the 
Defendants the sum of Rs. 450, the Defendants pro- 
mised the Plaintiffs to pay the Plaintiffs within a rea- 
* sonable time after, notice of the first public Govern- 
ment ‘Sale of* opium, to take place at Calcutta^ next, 
after, the said promise, such a sum as sliould be equal 
Lu five tim^s the difference between the sum of 
Rs. 1,^00 and the average price of one chest of Patna • 

*oj)ium, of the* Patna opium to be sold at the first 
p^ublio) Government sale* of opium, to take place at 
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Calcutta^ next, after the said promise, whether the said* 
.average should exceed* or be less, than Ihe said sum«of 
Rs. 1400 (such average to be calcula*ted in the sanfe 
manner as the average in the first count mentioned). 
The remaining eleven counts were upon similar ^:on- 
tracts, whereby, in considerr^tion of a present payment, 
the Respondents were to receive the differenoes of the 
average above the fixed snm. • 

The Defendants pleaded, first, non assumpsit ^ deny- 
ing the several contracts as made ; secondly, that the 
Plaintiffs caused the Defendants* to enter into and 
make the several contracts and promises in the plaint 
mentioned, and that the Defendants were, in factj^« 5 n- 
duced to enter intij, and make the same and each of 
them, through the fraud and covin of the Plaintiffs and 
divers other persons in collision with them. Thirdly, 
that the average^rice per *chest of the Patna opium, 
so sold at the said public Government sale as in the 
said several counts was alleged, was an average price, 
enhanced by and through pn^jj and covin of the 
Plaintiffs and others in concert and ..collision witl^them. 
Fourthly (an additional plea, filed by leave of The 
Courtb that the East India Company, for a long time 
previously to, and until, and at the respective times 
of the making of the promises in the above counts 
mentioned, had been, and w^ere accustomed to hold 
periodically, public and auction sales of Patna opium, 
at Calcutta^ upon, under, and subject 4 o, certain spc- 
customed terms and conditions, and which terms and 
conditions were, during and at the -several timbs afore- 
said, publicly known ; to wit, at Bombay Jjforesaid, and 
that during ail the times aforesaid, it wa^ a p^ctice 
and usage, in Bombay^ to speculate and traffic by wa^r 
of wager, upon the chances and contingencies eff* Jhe 
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prices of, and for which, the Patna opium to be offered 1850. 

• for and h\d for at the said accustomed sales, 

should be sold and knocked down, and that, Recording ^*^^ss*** 
to llie course of dealing and usage of and amongst and othen; 
ftieraliants and -others engaged in the said speculation Ramloll 
and traffic, in Bombay^ the words “ First public Go- ^seydasT* 

• vernment^ sale/' ** F'irst sale/^ “ First sale to be made and others, 
by Goverrtm^nt/' First auc|ion/' or any other words, 

phrase, or expressions whatever, signifying or refer- 
ring to either of the public sales hereafter to be held, 
did, during and at the times aforesaid, when written, 
or used and employed, in any and every contract, en- 
gagement. or promi‘5e, in or connected with the said 
speculation and traffic, signify, refer to, and denote a 
sale or sales to be held under, upon, and subject to 
the accustomed terms and conditions, and not other* 
wise ; and that the sevenal contracts and promises of 
the Defendants, in the above •counts mentioned and 
set out, were respectively made at Bombay aforesaid, 
and subject, according to the usage and course of 
dealing, and with reference thereto, and that the first 
P’JeIic^ Government sale in the contracts and promises 
and in the above several counts respectively men- 
tioned, was, and signified, and, at the respective times 
of the making of the contracts and promises, and all 
along was, by the Plaintiffs and by the Defendants, 
intended to signify, such usual public auction sale of 

* the East India Company, under and subject to the 
accustomed Ifbrms and conditions as should then next 
take^ place; and thj Defendants averred that no public 
Government .sale under or subject to the terms or 
conditions, or according to the usage and course of • 

Mealing, or afccording to the intent and meaning of 
the cpiftra'cts and promises respectively, an^ of the 
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parties thereto, as^ in this plea above described, had, 
since the making of -'the contracts and promises, .or 
either of them, and before the cpmmeucement of the 
suit, taken place ; but that on the day in that behalf 
in the several counts described, a certain public 
vernment sale of opium at Calcutta^ being the next 
public Government sale of opium after the making of 
the several contracts and promises, did in fact take 
place, the terms and conditions of which sale last 
aforesaid, were and are materially different from the 
accustomed terms and conditions. ^ 

The Plaintiffs joined issue on the first plea, and 
traversed each special plea by the general replication, 
de injuria* 

The cause was tried before the Chief Justice, Sir 
Erskine Perry ^ and Sir William Yardley^ Puisne Jinlge, 
in March, 1849, From the^evidence, taken under a 
commission at Calcutta^ and given viva voce at the 
trial, it appeared, as laid in the plaint, that on the 
20th of October^ 1848, the Appellants and Respon- 
dents mutually entered into verbal contracts, by way 
of wager, to the effect, that the Respondents wOuId 
pay to the Appellants such a sum of money as should 
be equal to five times the amount of the difference be- 
tween the average price of one chest of Patna opium, 
of the opium to be sold at the first public Govern- 
ment sale of 2Li Calcutta ^ Ko he. calculated ac- 

cording to the actual price which the vyhole amount 
of Patna opium which should be sold at such sale 
should realize, aud the sum of 1,386, if such 

average should be less than Rs. 1,386, c^.nd that the 
Appellants would pay the Respondents a siroilai^, sum 
ii such average should exceed the sum of Rs. 1,386.. 
That on the 20th of August^ 1846, the Governqient 
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Jssied^ a notification or advectisement, that the next 
^Government ^ale would take place on the 30th of 
I^ovember^ 1846, and that 2,405 chests of opium would 
• b^put up for sale at Calcutta : under these conditions 
• (among others) of sale ; that the opium would be 
offered^at the upset price*of 400 Rs. per chest ; that 
if 2,405* c^^ests should not be sold, it should be com- 
petent to the Board of Customs, Salt and Opium, to 
dispose of the lots which remained on hand at future 
sales ; that eight other sales would take place in the 
seven ensuing months ; that under the sixth article of 
tj,ie convention between Great Britain and France, of 
tlie 7th of March, 1815 {a), the agents in India of 
His Majesty the King of che French, or persons duly 
appointed by them, were entitled to demand that out 
of the quantities of the^ Behar and Benares o\>mv:\ de- 
clared as above for sale at the nin^ sales, there should 
(a) The 6th Article of the Convention between Great Britain and 
France, dated the 17th of March, 1815, above referred to, is us 
follows : — 

“ 4^icle 6th.— With regard to the trade in opium, it is agreed bc- 
fween the high contracting parties, that at each of the pciiodical 
sales of that article, there shall be lescrvod for the French Govern- 
ment, and delivery upon requisition duly made bv tlie agents of His 
Most Christian Majesty, or by the persons duly appointed by them, 
the number of chests so applied for, provided that such supply shall 
not exceed three hundred chests in each year, and the price for the 
same shall be determined by the average rate at which opium shall 
have been solckat every such periodical sale, it being understood that 
if thef quaiitity*of opium applied for at any one time shall not be 
taken oi^ account of the French (lovernment by the agents of His 
Most Christian Majesty, within the usual period of delivery, the 
quantity so applied for shall nevertheless be considered as so much 
in re^ctioifof/.he three hundred chests hereinbefore mentioned. 
iThe requisitions for opium^as aforesaid, are to be addressed to the 
GpvoVnor-Gencral Calcutta, within thirty days after notice of the 
intended sales shall be published in the Government Gazette.'* 

V — 17 
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be delivered to them^ at the average of the parti(;>ilar 
sale or sales to which opium so applied for mighty 
belong, a qu intity not exceeding in the aggregate 300 
chests. It further appeared, that the Government ^ of 
India possessed the monopoly of cultivating and the. 
sale of opium in India, That the sales were con- 
ducted in the same manner as- sales in general by 
public auction, with u irestricted public competition, 
and that such sales afforded the public in India oppor- 
tunities of purchasing opium, the Government of 
India having bound tbemstdves, by the published con- 
ditions, to sell to the highest, bidder above the upset 
price of Ks. 400 per chest. That it was very usual 
in India for parties to* make wagering contracts upon 
the average price of opiu n at these public , sales. 
That the Native merchants’ hoqscs entered extensively 
into such transactions, r.nd !)ad done .so for the last 
thirty years; that parties who speculated for the rise 
usually attended at the sales, and bought the opium 
themselves ; that it was always known beforehand 
who were the great speculators j and that it 
known in India that the Respondents intended and 
had threatened to buy up all the opium. It was al.so 
in evidence, that the Respondents and their brokers, 
having entered into a number of similar contracts with 
other parties to a very large amount, to effect a rise 
ill the price of opium, procured certain persons to bid 
at the first sale, which took place on the joth of No- 
vember, and that the biddings were forced up till the 
price bid for the first lot was Rs. 130,000, a price so 
(extravagant, that the Government Officer stopped the 
sale, without having knocked down a single lot. That 
the opiunv was again put up for sale on the 4th of 
December, 1848; with an additional condition, that it 
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should be lawful for the (jovernment Officer to with- 
draw any lot* and (>ut it up again at an upset price, 
\liminishing tlfe same until a bond fide bid was ob- 
tained, That about this time the Respondents* agents 
piA'chased from the French Consul at Calcutta^ repre- 
senting the French Government, the right to demand 
300 chests of opium, paying him Rs. 30,000 for it, 
in order fo reduce the number of chests to be offered 
for sale. That the sale took place on the 7 th of Dc- 
cember^ 1846, wl»en the Respondents and their agents, 
and many other persons, attended, and 1,315 chests 
of opium were purchased by the Respondents, through 
tlieir agents, at an average price of Rs. 1,793 
chesL ^ 

The Court took time to consider their verdict and 
judgment; and on the 4th of Aprils iS49) pronounced 
their judgment. The Chief Justice was of opinion, 
that the verdict ahould be entered for the Plaintiffs 
upon each of the issues ; that the Plaintiffs were not 
bound by any rule of law to disclose to the Defendants 
that Jhey intended to make larger purchases then than 
tiifey did on former occasions ; that it was their in- 
terest to raise the price as high as they could, on this 
as on all former occasions, and it was the Detendants* 
own fault for not perceiving that circumstances in the 
present case enabled the Plaintiffs to do so with effect, 
and that, therefore, judgment should be entered for 
the Plaintiff* for* the difference on the several con- 
^tracts declared upon in the plaint. 

Sir William Yaydley differed from the Chief Justice, 
and expresi?ed his opinion, that the Plaintiffs, having,^ 
at tb# time of the making of these bargains, cherished 
Jhe desigp of forcing up the prices by the expenditure 
of .a Very large sum of money, in the purchase of the 
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opium, at a price very mucli higher than it would « 
have otherwise (etched, in order that they might '•win 

w ) 

a much larger sum of money on the wagers they had; 
made, and having in pursuance of such design, l^y 
themselves and agents, attended the sale, and’ by £.d 
vancing on their own biddings, actually forced up the 
price to a iiclitious and delusive height, and thus 
greatly enhanced the average price; the second and 
third pleas on this record had been proved, and that, 
consequently, there ought to be a verdict for the De- 
fendants, upon the issues raised by those pleas. As 
the Chief Justice had the casting vote, the verdict was 
entered generally for the Plaintiffs, for the whu’e 
amount claimed, with interest. and costs. 

From this verdict and judgment the present appeal 
was brought, and the appellants contended that the 
same was erroneous, and ougbl to be reversed, for the 
following reasons:— 

1st. Because the verdict and judgment ought to 
have been given in favour of the Appellants. 

2nd. Because the contracts alleged w’ere not proved, 
and because evidence was improperly received aW 
admitted in support of the same, and that the Re- 
spondents ought to have been nonsuited at the trial. 

3r(). Because, although the Court would not, upon 
appeal, as in a somewhat similar case, upon demurrer 
{Ramloll Thackoorseydass v. Soojumnull Dhondmull 
6 Moore's P. C. Cases, 300), presume that the Re,- 
spondents intended to act, or would act, illegally or 
improperly, yet the Respondents in this case are now 
proved to have done so, and, upon facts given in evi- 
dence, w'ere not entitled to recover. ^ 

4th. Because the whole of the transactions were, 
upon the facts proved at the trial, ^illegal and void, 
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^nd were contrary to public policy, as prejudicially 
affecting; the interests of the public and the State, and 
tlfe public masket and price of an article^ of State* 
monopoly. 

Because the transactions were illegal and void 
by Hindoo law ; were contrary to the policy of that 
law ; and^the Respondents* having been guilty of arti- 
fice and TOllysive practice, deceit and fraud, were not, 
according to Hindoo law, entitled to recover. 

6tli. Because the Respondents had secured the 
power and control over the rrsult of the wagers in 
their own hands, and intended to use; and in fact did 
usg, such power in their own favour, and in fraud of 
the* Appellants. 

7th. Because the Respondents tvere guilty of a con- 
spiracy, and also of fraudulent and illegal conceal- 
ment, practices and contrivances to defraud the Ap- 
pellants, in inducing them to enf^r into the alleged 
contracts. 

8th. Because the alleged contracts refer only to one 
particular time and occasion, viz. the Government 
a'*i^i 5 n, advertised for the 30th of November^ 1846; 
that they related only to an average to be ascertained 
at that date, and on that occasion ; and it was from 
that date only that the time for payment was to be 
calculated ; and that as no opium was sold, nor any 
average ascertained on that occasion, the contracts 
became inoperative, and the Respondents were not 
entitkd to recover the damages awarded to them. 

9th. .Because the auction on the 7th of December 
was not the .sale to which the alleged contracts were 
inter^ded to apply ; that it was not a continuation or* 
adjournment *of the auction of the 30th of November ; 
that; it Vas an entirely* new sale, at a different time 
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and on different terms ; and its nature and charactei 
entirely changed from that contemplated by. thli Ap- 
pellants, and to which the alleged cotttracts were in- 
tended to apply. 

loth. Because the Respondents were guilty of tjon- 
spiracy and fraud, and illegal und improper conduct 
at and prior to the last-mentioned sale, whereby the 
price of opium was imprpperly enhanced in fraud of 
the Appellants, as well as to the injury and prejudice 
of the public. 

nth. Because the Respondents, in fraud of the 
Government and public, as well as in fraud of the 
Appellants, did unlawfully conspire, and, by artifice 
and collusion, contrive to keep out of the Government 
sale, ahd prevent the Government from then selling, 
a large quantity of fhe opium advertised and inl^cnded 
to be there sold, and to the sr.Ie of which the alleged 
contracts of the Appellants had reference. 

I2th, Because the conduct of the Respondents, in 
respect to the sale of the 7th of December y prevented 
any legal average from being struck or ascertained. 

i3th. Because the Respondents caused delude 
biddings to be made at such sale, in order to compel 
the public to bid larger sums, and to purchase at 
higher prices than they would otherwise have done, 
and succeeded by such delusive biddings in compelling 
a bon& fide purchaser to give such increased amount, 
whereby the average price was enhanced for the Ro* 
spondents’ own benefit. ‘ 

I4lh. Because the Respondents . prevented’ a fair 
and bond fide sale taking place, and wens guilty of a 
tonspiracy in fraudulently enhancing the price Jc the 
public, and preventing their purchasing at fair prices 
at such sale. ^ i 
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iStfi- Because, under Act, Np. 21 of 1848, passed 
the Goverijor-Gelieral of India in Council, and* 
intituled, ‘*An Act for avoiding wagers,*^ the Court 
belcyv ought not to have allowed and entertained the 
s^it, or to have heard or tried the same after that Act 
was passed. 

i6th« Secause, even if the verdict and judgment 
were rightly entered for the Plaintiffs, interest ought 
not to have been awarded to them. 

17th. Because, no costs ought to have been awarded 
to them. * 

The Respondents relied upon the following reasons 
in ^hpport of the judgment appealed from : — 

ist. Because there was legal e\^dence of the con- 
tracts ^set out in the plaint, and the verdict was una- 
nimously given upon the first issue. 

and. Because the said first ^ale referred to by the 
several contracts mentioned in the plaint took place, 
and there was such an average price as that referred 
to by the contracts at the first sale. 

y Because there was no evidence to support the 
fourth plea, and there is no sufficient ground for dis- 
turbing the verdict upon the issue raised upon that plea. 

4tli. Because the verdict of the Chief Justice upon 
the issues raised upon the seconrl and tlnrd pleas is 
correct, and there are no sufficient grounds for dis- 
• turbing it 
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Mr: Bethdllf Q. C., Mr. Leitkj and Mr. Bovill^ 
fov the AppeUants ; and 

Sir Fitzroy Kelly ^ Q. C., Mr, Peacock^ Q, C., and* 
*Mr. teachy for the Respondents. 


Tilt argument^ turned upon the questions raised in 
the abt,ove reasons of appeal. * 



122 


CASES IN THE PRIVY COUNCIL 


1850. 

Doolubdass 

Pettamber- 

DASS 

and others 

V. 

Ramloll 

Thackoor- 

SEYDASS 
and others. 


As to the conduct of the Plaintiffs* in bidding ^nd 
employing agents to bid at the sale, to enhance the 
price of the opium, amounting to a fraud and con- 
spiracy at Common Law, so as to prevent the Plain- 
tiffs recovering upon such contracts, Levi v. Levi (a), 
Bexwelly v. Christie (i), FiCller v. Abrahams (^), 7 Ae 
Kingv, Waddington (rf), The Kingw, De ^erenger {e)^ 
Rex V. Marsh (f), Thornett v. Haines (^), Fisher v. 
Waltham (h), Ramloll Thackoorseydass v. Soojumnull 
Dhondmull (/), Sahajram v. Chytun Doss {j)^ 4 Steph. 
Com., p. 264 (Eflit. 1841), 2 Russell On Crimes, 
p. 677, were referred to. 

And that, being a gambling transaction, it was ille- 
gal and void by the Hindoo law, Moteelal Heeralal v. 
Jumnadas (^), fetha Bhaee Mooljee v. Hntesingh Lala 
Huruhchund 1/), were relied upon. 

Upon the construction of the Act of the Indian 
Legislature, No. 21 of 1848, having a retrospective 
operation, and being a bar to the suit, Freeman v. 
Moyes (tn)^ and Moonv* Durden (n), were cited. 


Mr. Baron Parke : 

This case was fully argued before their Lordships 
— — at the sittings after last Trinity term. 

It is an appeal from the judgment of the Supreme 
Court of Bombay^ in an action commenced in January^ 
1847, forty-five wager contracts, entered into in 
October and November, 1846, that the average price 


(a) 6 Car. & Pay. 239. 

(f) 3 Brod. & Bing. 116. 

(/) 3 Mau. & Sel. 67. 

(^) 15 Mee. & Wei. 367. 

(0 6 ^loore’s P. G. Cases, 300. 
(/fe) 2 Boit. Bom. Rep. 621, 

(;;/) I Ad. & Ell. 338. 


(b) Cowpcr, 395. 

{(i) 1 East. 143. 

(/) 3 You. & Jcr. 331. 

(A) 4 Q. B* Bep. 839 . 

(j) Not reported. 

(/) 2 Borr. Bora. Kcp. 415. 
(n\ 2 E.xch. Rep. 22. 
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» which a chest of Patna opium should be sold for and 
^alfee„at the-first G^overnment -sale, should exceed ja 
certain fixed ‘price. The Plaintiffs in the different 
counts aver what the average price at that sale was, 
an(i seek* to recover the difierences between that price 
and the fixed sum per chesty amounting to a very large 
sum of money. 

The DdfeftcJants pleaded r^First. The General issue. 
Secondly. That the Plaintiffs caused them to enter 
into and make the several contracts, and that the 
Defendants were, in fact, induced to enter into and 
make the same, through the fraud and covin of the 
Plaintiffs, and of other persons in collusion with them. 
Thirdly. That the average price per chest of the 
Patna oigiiwm so sold, at the said public Government 
sale, was an average price obtained by and through 
the fraud and covin of*the Plainyffs and others, in 
concert and collusion with tTiem. And lastly, a plea 
was added, which was in substance, tl»at the term, 
‘•first Government sale,^’ &c., denoted such a public 
auction sale, as should be held, subject to certain 
acctisFomed terms and conditions, and not otherwise, 
as should then next take place, and that no such 
public sale did take place, but that a sale took place 
subject to terms materially different. 

The Plaintiffs traversed such special plea by the 
general replication de injuria^ and the cause came on 
’ tc^ be tried, yi Motrch^ 1849, before the Chief Justice, 
Sir Erskine Perry and Mr. Justice Yardley^ who, alter 
time taken to consider, differed in opinion, and pro- 
nounced their verdict on the 2nd of Aprils 1849. 
Both •^greejl in finding a verdict for the Plaintiffs on * 
the first and last issues ; but on the second aiyl third, 
the j3hief ^Justice was in favour of the Plaintiffs ; Mr. 
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Justice Yardhyt of the Defendants ; but, as provided * 
for in such a case, the judj^ment ,’vas given accorSin-g 
to the opinion of the Chief Justice, and the sum re- 
covered was given with interest and costs, and against 
that judgment there is an appeal. ** 

In the argument before us, the objections which, 
we collect from the papers, were taken in t^he Court 
below, were renewed, and additional objections urged 
to the Plaintiffs’ right to recover. 

I will shortly recapitulate those objections, and it 
will then be found, that the main question to be de- 
cided is a m re question of fact. One of those ob- 
jections which were taken at the trial was, that toe 
contracts were not ' proved to have been made by the 
Defendants* authority, and that, if proved, they were 
not properly described, being contracts, as they were 
in form, for the j.urchgse and delivery of opium, not 
wagers or contracts for the payment of differences as 
alleged. 

Their Lordships were of opinion, and expressed 
that opinion in the course of the argument, that Miere 
was ample evidence of the authority of the Defendants’ 
brokers to make the contracts, and also that the real 
nature of those nominal purchases was, that they were 
contracts to pay differences; so ihit the unanimous 
decision of the Court on these points must be deemed 
quite satisfactory. 

Another objection also was taken yn the trial, 
arising on the lourth plea. It appeared that the 
course was, that all sales of opium,' of which the East 
India Company had the monopoly, tdok place at 
stated periods, which were advertised j and the 
lime of ‘ the contracts the first sale of opiu,m was ad- 
vertised for the 30th of November',. 1846, subject to 
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certain conditions. This sale turned out to be abor* 
. • • • . . . 

"^ve, &s the wholet day .was spent in bidding up the 

opium to an extravagant price, and the*Company’s 

agents .would not allow the sale lo take place. The 

s^e intended for the 30th of November was postponed 

till the 7th' of December^ and fresh comlitions were 

prescribed for that sale, which took place then ; all 

the opium Vas sold, and the average price of a chest 

exceeded that whicii the Plaintiffs and the Defendants 

had fixed upon in their wagers. 

It was coniendetl for the Defendants, that the first 
sale mentioned in their contracts was meant to be a 
iftst saie^ subject to the then usual conditions, and as 
there had been no such t ale, the event contemplated 
had never occurred, and, therefore, the wager had not 
been*lost. 

It the additional qualiiicatioj), ihc^ the first Govern- 
ment sale should be a sale subject to the same con- 
ditions as were then imposed, could be imported icito 
the contract by parol (which we need not decide), ilie 
evid(jnce, as the Court has already intimated, did not 
prove any usage of trade to that effect. Indeed, there 
is evidence to the contrary. That objection, there- 
fore, fails. 

But it was also contended, that the exposure to sale 
on the 30th of November was the first sale meant by 
the contract, and that on that sale there was no dif- 
ference betvfeen the price fixed and that actually real- 
• ized, because no price was obtained, and, therefore, 
the wa*ger had tfot been lost ; and though this had 
not been made the subject of a plea, yet, that it was^ 
an bailable, objection in reduction of damages, and 
•that oply^ nominal danpages should be recdvered, as 
there was in effect no difference to be paid. 
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We, However, think, that according to the true con- 
struction of the contract, the pricef of the first actual 
sale was the object of the wager, and the intended sale 
on the 30th of November was not a sale, but the sale 
on the 7th of December was the first sale. This ob- 
jection, therefore, also fails. * 

Two other objections, one of which could not be, 
and the other was not urged in the Court below, were 
also taken, in both of which their Lordships intimated 
tlieir opinion in favour of the Respondents, and they 
see no reason now to alter it. 

The first was, that since the contracts were entered 
into, and since the commencement of the trial in tfte 
Court at Bombay^ these contracts were rendered in- 
valid by the Act of the Governor-General in Council, 
on the loth of October^ 1848, intituled, An Act for 
avoiding wagers,^' *and, »»therefore, the Plaintiffs could 
not have judgment, and that this judgment ought to 
be reversed. 

The Act provides, That all agreements, whether 
made in speaking, writing, or otherwise, by of 
gaming or wagering, shall be null and void ; and no 
suit sliall be allowed in any Court of Law or Equity 
for recovering any sum of money or valuable thing 
alleged to be won on any wager, or entrusted to any 
person to abide the event of any game, or on which 
any wager is made.” 

Their Lordships are of opinion, that- this Legisla- 
tive Act is not to be construed as affecting existing 
contracts ; at all events, not those contracts on which 
actions have already been commenced, for Statutes 
are primd facie deemed to be prospective* only nova 
constitutio futuris formam^ imponere debety iton proetd- 
ritis'' (2 Inst. 392), and there are' no words in this 
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\ct sufficient to show the intention of the Legislature 
to*^ affecl existing rights. Their Lordships agree in* 
the judgment of the majority of the Court bf Exche- 
quer on the construction of the corresponding Act of 
Parliament of the United Kingdom, in Moon v. Dur- 
den (2 Exch. Rep. 22). 

In the'jiext place it was contended, that by the 
Hindoo law such contracts *were void, and that tiiis 
objection was open to the Appellants, the declaration 
being on tlie face of it bad. 

riieir Lordships have already said that they are not 
satisfied from the authorities referred to, that such is 
the*lAW among the Hindoos, and supposing that primd 
facie the contracts are to be taken fto be between per- 
sons of that nation, a point on which we need say 
nothing, we think we cannot say that the contracts 
were illegal, especially as the point was not made in 
the Court below, which had better means of deciding 
that question than we have. 

It remains, therefore, for us to consider the other 
an^^ie main objections to the right of the Plaintiffs 
to recover, arising on the second and third pleas which 
have been most relied upon in the argument before us. 

For the Appellants (the defendants below), it was 
contended, that it was a fraud on the Defendants, in 
such wagers as these, to bring about the event by 
, which each wager could be won by acts of their own, 
that such frjlud was meditated and prepared by the 
•Plaintiffs before the contracts were entered into, and, 
therefore, the Defendants meditating no such acts on 
the part of the Plaintiffs, the contract was void on tbe^ 
• ground of fraud on them ; and the second plea should 
bave’^bpea found for the Defendants, or, if*not, that, 
at<all events, the* meditated fraud having been carried 
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into effect, and the prices raised by Mhe acts of the 
Plaintiffs and tlieir agents, those prices werfe frauJu- 
lently raised as against the Defendants, and, thei^fore, 
tlie third plea ought to have been found for the De* 
fendants. 

This point appears lo their Lordships to be purely 
a question of fact, depending on the evidence. 

It may be conceded that there was evidence, not 
that any steps were taken to eniiance the price, by 
employing persons to bid at the intended sale, prior 
to the date of the contracts, but *o raise a reasonable 
inference that the Plaintiffs at that lime meant by 
tlieir own acts to raise the market, and then the ques- 
tion would be, whether this intention would enable 
the Defendants to avoid the contracts under the second 
plea. Further, there was ample evidence, no doubt, 
that the Plaintiffs ^ did try to raise the price at the sale, 
by their own acts, and did succee 1 in so doing ; and 
the question is, whether these acts are a fraud on the 
Defendants, within the meaning of the third plea. 
This, the main point in tlie case, and which applies 
lo both pleas, depends entirely on the question of fad, 
what was the understanding of the parties lo the con- 
tract when it was made ? 

Both the learned Judges of the Court below appear 
to have agreed upon this being the question. 

The Chief Justice, in his very learned judgment 
most correctly states, that if the event, yn which both 
parties were speculating, was the maket price, as it 
should be governed by the ordinal y cases dl supply 
and demand, or as it should be governed by the con- 
tests of speculators, wholly unconnec|.ed wiUl the 
Plaintiffs., then, undoubtedly, the Plaintiffs yvould have 
taken a fraudulent advantage, and tbe event brought 
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«about by their own agency is not the event which was 
cfi^it^mplated in the j:ontract of •hazard entered into by^ 
the parties ; aild Mr. Justice Yardley agrees in that 
position, and illustrates it by a simple supposed case, 
in ^hich it would be manifestly a fraud in one of the 
Contracting parties against the other, himself, by his 
own actf to win the wager ; as where a man bets that 
a horse would fetch a certain prce at an auction, he 
could not win the wager by bidding that very sum ; 
and there can be no doubt upon that proposition. 

But the true question is stated most correctly by 
the Chief Justice, to turn on one point, was it under- 
stojpd by the parties at the time the bets were made, 
that it was competent for the Playitiffs to enter into 
the market as speculators, and endeavour lo raise the 
price •by iheir own biddings ? And this is the ques- 
tion of fad on which the 1. wo lear. gd Judges differed. 
Mr. Justice Yardley thinking, that the evidence did 
not prove any such unciei standing ; indeed, going so 
far as to intimate an opinion, tliat nothing short of 
the expression of that understanding in the contract 
itseit wo. lid be sufficient. The Chief Justice being 
of opinion, that the understanding was most clearly 
proved, that the Defendants knew well when they 
made the wagers, that the Plaintiffs would use all 
their efforts and all the power which their command 
of capital gave them, to run up the prices at the sale, 
and that th^ Defendants contracted with them on 
those* terms, mid that the wagers were in fact nothing 
more than one speculator backing his own opinion 
against that of another, on an event to be operated 
upoivi^by ^Jie wealth, faculties and judgment of both * 
partiffs ; that according to their mutual un^erstand- 
in^,»%ach, therefore, had a right to use the means in 
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his power, one to elevate the market price by bidding 
and inducing others to bid ; the other to depreas it, 
by persuading persons not to bid, always supposing 
that such means were otherwise legal. ^ 

Upon a full consideration of the evidence, tlieir 
Lordships are of opinion, that the view taken of it by 
the Chief Justice is the correct one, and we think his 
decision as to the matter of fact fully warranted and 
called for by the evidence in the case. 

The Plaintiffs had entered into a great speculation, 
the success of which was very doubtful, and depended 
on the amount of capital they could produce, when 
the opium w'as to be paid for, and the number, of 
wagering contracts they could make upon the price of 
it in the meantime, and also upon the greater activity 
of themselves and their agents in bidding to raise the 
price, than that of the Defendants or their agents in 
endeavouring to lower it. Thi^, we think, is clearly 
proved. 

It is true that some witnesses use * the expression, 
that it was the practice for the speculators for a rise, 
to attend themselves and bid at a sale ; and an 
ment is used that the evidence shows only an under- 
standing that the contracting party should himself 
bid ; but the witnesses do not state negatively that 
another, or others, might not attend on his behalf ; 
and one of the witnesses, Dadebhoy Rustomjee^ gives 
evidence that speculators for such a rise influence the 
market, and that a large purchaser always bought 
through several hands. 

So f^r as relates to the understanding betw^een the 
parties as to what it is competent for either to dp, we 
think, that the evidence does not show that the par- 
ties were to be confined to their own personal efforts^ 
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by biddihg themselves, or indupitig others not to bid, 
1^1: that they .ate at^Iiberty to employ agents, and nut 
one agent only, for these purposes, without breaking 
th% contract between them. Whether the employing 
9 f more agents than one will render the act of bidding 
illegal, as to third perscfns, is another point, which 
will afteswards be considered. Between the parties, 
we think it was clearly no violation of their mutual 
understanding so to do. 

Their Lordships think, therefore, that the efforts 
made to raise the m*arket by the Plaintiffs, by bidding 
b}^ themselves and agents, were no fraud on the De- 
fendants, as such course was, according to the under- 
standing of both parties, to be •pursued, and conse- 
quently, that the intention to use those efforts was not 
a fraud which rendered |he contract voidable by the 
Defendants. 

But it was further argued, that even ariinitting that 
there was no fraud on the Defendants by pursuing 
that course, the acts done by the Plaintiffs and their 
age^tf^s were a fraud on third persons, and, therefore, 
illegal, and that the contract might be avoided by 
reason of that intended fraud ; or, at all events, that 
the Plaintiffs could not recover damages which they 
were only entitled to do by reason of that fraud on 
third persons. It would seem from the report of the 
judgment in the Court below, that this view o the 
case was nol pressed on the learned Judges. Both 
t:onstder only whether this conduct would be a fraud 
on the contracting parties and the Chief Justice states 
that the acts were admitted to be ''not otherwise* 
illegal/' 

* BtHI, M •the hearing of this appeal, this further ob 
j^ction is brbogHl forward, and we are bound to dis- 

V^i9 


131. 


Dooiimiss 

PsTTAHBi*- 

DAS8 

and others 

V. 

Ramloll 

THACKOOft. 

SBYDASS 

and others. 



132 


CASES IN THE PRIVY COUNCIL 


1850. 


Doolubdass 

Pettambeb- 

DASS 

and others 


V. 

Ramloll 

Thackoor- 

SEYDASS 

and others. 


pose of it. The objection is, that the means used by^ 
bidding merely to enhance the^price, was a fraud ISn 
those whb were intending to purchase bond fide,MiA 
especially when others conspired with the Plaintiff^ tq 
bid for the same purpose ; and, further, that the act 
of giving to the French Consul the sum df Rs. 30,000, 
to induce him to exercise the option given^fiy Treaty 
to the King of the French, to buy 300 chests, was 
also a fraud on the East India Company, and the 
average price having been raised by these acts con- 
jointly, the Plaintiffs could not fecover if either was 
illegal. 

It was argued on behalf of the Respondents, ftiat 
this species of fraud and consequent illegality did not 
fall within the meaning of the third plea ; and so their 
Lordships are disposed to tiunk; but, being unwilling 
to dispose of so gl^at a«case upon a point of pleading, 
they proceed to consider whether the Defendants are 
entitled to succeed on the merits. 

With respect to the bidding by one of the Plaintiffs 
himself, said to be done merely to enhance theB|w:.ice, 
Iheir Lordships think it was no fraud on any one. 
There is no law which prevents any person buying 
any quantity of a commodity at any price that he 
likes, whether to use himself, or to sell again in gross 
or by retail, or to give away, or to prevent another 
having it, provided always, that he does not commit 
the* common Law offence of forestafling |nd regrating, 
which this is not, or ingrossing, which the authoritie*< 
show can be committed only with respect to the ne- 
^cessaries of life; provided, also, that he makes no 
false representation in order to effect the pufchas^. 

In all* these cases, the buying of any coainjodity 
when the purchaser does not want it, •necessarily raises 
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*the price, and so causes a damage to all others who 
dry, and who buy for the purpose of using it ; but thft 
purchase is not on that account a fraud *on them. 
Th{ market is open to all who buy, whatever their 
object may be : whether the Plaintiffs meant to buy 
to sell again* at a profit/ or to make their profits by 
the colla^ral contracts that they had entered into 
with others, appears to their Lordships to make no 
difference. 

But it is said, that the fact of employing several 
agents who w^ere afl cognizant of the purpose as well 
as the Plaintiffs, constituted an illegal conspiracy, an 
indictable offence; and the Plaintiffs cannot, there- 
fore, recover a difference uf prfce created by that 
illegal conspiracy. But so far as the doctrine of con- 
spiracy has been extended, we do not find that there 
is any satisfactory authority 4 hat ftiis would be an in- 
dictable offence where there was no crimen falsi com- 
mitted, when the commodity is not a necessary of life, 
to which only, as has been said, the offence of in- 
grosiftig or regrating applies; a charge of a descrip- 
tion which not only ought not to be extended, and 
which itself would not meet with, much countenance 
in these times, when the true principles of trade and 
commerce are better and more generally understood. 

The dictum of Baron Gurney in the case of Levi v. 
Levi (6 Carr, fir Pay. 239) was much relied upon, to 
show, that an agreement of several not to bid at an 
Auction was an indictable offence ; but this was a mere 
dictum in a Nisi Prius case, and cannot, we think, be 
relied upon. « 

It is*argued; however, that this proceeding by bid* 
fiin^V)y*tlfe Plaintiffs themselves, or in conjunction 
witti others, is analogous to puffing,’’ and is illegal 
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igso- on the same principle. But the distinction is in our ' 
Doolubdass judgment plain. A puffer is noC a real bidder. By 
*'*”ass*''* arrangement between him and the vendor liis bid is to 
and others go far nothing j but as to the competing bulders, it 
Rauloll appears to be what it is not, a real bidding, and the 

rrHACKOOR* • • ^ 

sEYDAss vendor, by authorizing it, is guilty o( a frkud on them, 
and others. cannui profit by il. 

Here the PlaiiuiiTs and \htir agents are all rtral bid- 
ders. He whose bid is ihe highest is bound to pay 
the price, anJ no false colours have been held out to 
other intended buyers. ** 

Another point insisted upon before us was, that the 
purchase of the option ^e^erved to the French govern- 
ment was illegal. « 

By the sixth Article of the Convention between 

- K - 

Great Britain and France^ there is reserved to the 
French Governmeict, or those employed by them, the 
right to request a reserve of not exceeding 300 chests 
a year, and if the quantity required is not taken and 
paid for in the agreed period, the quantity required is 
to go in reduction of the 300 chests.. 

The Plaintiffs purchased from the French, Consul 
this option, for Ks. 30,000, meaning not to exercise 
the right of purchase, but to cause the quantity to be 
retained, and so diminish the quantity of opium to be 
sold at the sale. The requisition was accordingly 
made, and the quantity , offered for sale at that sale, • 
diminished by 300 chests. * J 

It was argued that this was a fraud against the East! 
India Company, the vendors, wha* were thereby pre- 
^ vented from selling the 300 chests at that sale, which 
they would have done if the French Govef’nmefit had t 
been left^ to itself. But their .Lordships do nst /think 
that tins is a fraud on the Company. * By the Treaty, 
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•the French Government has an unlimited power of 
ofiKrcisiftg the option, and may'do so for any reason 
tfiey may thinic fit, and the East India Company have 
no right which is infringed upon by the exercise of the 
optTon for a collateral pecuniary advantage. It was 
indeed inj^inuated that th^s sum was given as a bribe 
to the French Consul, and was, therefore, a fraud on 
his Govemnfent ; but it is rfot proved that the money 
was given as a bribe, but it must be intended that it 
was given for the use of the French Government. 

Their Lordships,* therefore, think that none of these 
objections are sustained, and that the Plaintiffs’ con- 
duct does not appear to have been illegal. However 
much they disapprove of tb^se wagering transactions 
(which happily are now put an end to), however dis- 
reputable and unbecoming in men of a nice sense of 
honour, or of high mercantile cltoracter, were the 
means adopted by the Plaintiffs to win their wager 
may be, still we cannot pronounce them to be frau- 
dulent in contemplation of law, which only , seeks to 
lay 4^wn broad rules for the government of human 
conduct applicable to all classes of persons, and does 
not exonerate parties from their contracts (which it is 
its primary duty to enforce) on the ground of fraud, 
except where they are distinctly shown to be in viola- 
tion of the ordinary rules of morality. Our attention 
. was called to the decision of the learned Judges of the 
Supreme Co^^rt oVCalcutta in a similar case The 

Judges of (hat Court on the trial considered the con- 
duct of the Plaintiffs as not fraudulent, and gave their 
verdict for the Plaintiffs at Nisi Prius, That opinion, 
^ they* i^ubsequ^ntly changed. What the particular facts 
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• [fl) iSahajAim v, Chytun DUss, decided by the Supreme Court at 
Calcutta, on the aStlfof January, 1850, 
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in evidence were, to show that it was the understand-' 
ing of the contracting parties as to using all means ^ 
raise or depress the price, does not appear, and, there- 
fore, we are not in a condition to say what the ver^iicl; 
ought to have been ; but the opinion delivered by 
these learned Judges on the supposition that there was 
such an understanding, that the bidding wa§* a fraud 
on third parties, we cannot 'think to be welf founded. 

We are of opinion, therefore, that the Plaintiffs 
were entitled to recover in this action. 

Two subordinate points remain fov consideration. 

First, as to interest, we think the Court below were 
warranted in giving it, for it appears that interest v9as 
accustomed to be paid on such pecuniary transactions. 

Lastly, as to costs, we concur in the opinion of the 

f 

Chief Justice, that the general rule should be that 
they follow the e>^nt of^the verdict, and in this case, 
as the verdict for the Plaintiffs was, in the judgment 
of their Lordships, right, they ought to have their 
costs. 

We shall, therefore, recommend to her Maj^psty 
that the judgment should be affirmed, and the appeal 
dismissed, with costs. 
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On appeal from the Supreme Courl at Bombay- 

Thk “ Hydroos.’' 

T HIS was a question respecting^the Appellants* right ^ 

to appeal from a setence of the Supreme Court at 

Present : Lord Langdule^ the Right Hon. Dr. Lushington> the ^ 

Right Hon. T. Pemberton Leigh, ^d the^Right Hon. Sir Kdward 

Rvan >823,) esta. 

blUhesthe 

Admiralty Jurisdiction of tht Supreme Court, “ as the same is used and ex- 
ercised in that part of Creai Britain called England, together with all and 
singular their incidents, emergents and dependencies annexed and con- 
nexed cau.ses whatsoever; and to proceed sumrrarily therein, with all pos- 
sible despatch, acr^rding *0 the course of our Admir.ilty in that pan of 
Great Britain called England ” Held, upon a construction of such Charier, 
that the rules and practice of the High Court of Admiralty in England, 
prevail and govern the proceedings in the Supreme Court at Bombay, in 
maritime causes. 

In a salvage cause, the Supreme Court, by its sentence pronounced in 
March, 1849, dismissed the claim of the salvors. In the month of April 
following, the Promovents moved for a rule to show cause why the 
Defendants should not pay their costs. This rule the Court refused. In 
August, in the .same year, the Promovents applied for and the Supreme 
Court grated leave to appeal to England from the principal sentence of 
M^ch, 1849. objection was taken to the competency of the appeal 
in Bombay by the Respondents, nor was any protest against the right of 
appeal entered in England, but the Respondents at the hearing objected to 
the reception of the same, contending, that the appeal was perempted by 
the proceedings had in the month of April, 

Held, that such objection was fatal, that the application for costs after 
the decision in the cause, had the effect of absolutely perempting the appeal, 
so as to entirely take away from the Supreme Court the power of granting 
leave to appeal, as nothing could, after the pittceedings in April, be done 
*to restore the appeal from the principal sentence. 

Costs of appeal, under the circumstanced, refused. 
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.to., Bcn,ha,, in AdmirnUy inrinJW"". in > 5*“V' 
-snlnag. ; wkelher th. .ppnal n ns not p,r.n,ptta ky tV 

?• act of the Appellants. 

BhulKa. objection was taken at the bearing of the ap- 
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T \rtv of the Respondents. The cause came on 
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not pay the refused by the Court. On 
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^ for leave to appeal to Her Majesty in Council 

: r dated the U.h of MarcH, 

Z M the Court granted. The Respondents 

Tin an absolute appearance, and no objection was 

• Z t Bombay to the competency of the appeal 
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yiereforCi ought not to have been given by the Su- 
pa^me Oourt at Bomiayy at the time and under the* 
circumstances, *at and under %vhich it was given ; and 

that such appeal was a nullity in law. 

% 

The appeal being opened upon the merits, 
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Dr.* Addams and Mr. Aspland^ for the Respon- 
dents, were heard in <?upport of this objection. 


Upon the question of peremption of the appeal, 
they cited The ship Clifton (a), The Queen v. Jose 
Alves Dias (A), Llo\d v. Poole (c), Greg v. Greg (d), 
Voet,, vol. ii. lib. xlix. tit. “ De appellationibus et rela- 
tionibiis^' sec. i., and insisted, that the objection to 
the appeal was in time, even if made at the hearing, 
Rochfoj^t V. Batter sby (e). 


7 'he Queen^s Advocate J(Sir John Dodson)^ Mr. 
Lloyd, Q. 0 ., and Mr. Forsyth, for the Appel- 
lants, 

♦ 

Relied upon the acquiescence of the Appellants in 
the appeal granted by the Supreme Court, under the 
powers vested in that Court by the Bombay Charter (/*); 
they also referred to the Statute, 3rd & 4lh WilL IV., 
c. 41, s. 20, and urged the inconvenience of the course 
pursued by the Respondents in objecting to ^le appeal 
at the hearing, and not under protest. 


• The Rigl^ Hon. Dr. Lushington : 

• The present question arises upon an objection taken 

• • 

on behalf ol the owners of the property, against which 

• 

(tf) 2^Knapp’s P C. Cases, 375. (^) 6 Moore’s P. C. Cases, 102. 
(0 3 iflagg* Ecc. Rep. 477. W 2 Add. 276. ^ 

•(^) 2 Cases, 388. • 

(/■) 23rd Dec., i823.See post, P. 14 1. for e.xtracts of Ais Charter. 


V— 20 
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iBS** the salvors claim, on the ground, that the asserted 
Loughnan --salvors ought not to he permitted, under the circi:*n- 
HajiJoosub stances Of the case, to proceed with their appeal 
Bhulladina. against the sentence of the Admiralty Court at Bom- 
TheHydroos. bay^ hy which sentence it was pronounced, that they 
were not entitled to salvage^ 

The facts of the case are shortly these :*the prin- 
cipal sentence uas prondunced, on the i2|.th of March^ 
1849, and on the 5th ol Aprils as appears from the 
papers, the following proceeding took place: — ‘*Mr. 
Advocate-General being of Counsel for Promovents, 

. moved for rule to show cause why the Respondents 

should not pay to the Promovents their costs of'lhe 
proceedings in thee above matter ; whereupon, and on 
hearing Mr. Howard^ also of Counsel for the Promo- 
vents, who followed on the same side, it was ordered, 
that the said motion be refused, and that each party 
do pay their own costs of tht‘ hearing in the above 
matter, and of all other proceedings'therein/* 

Now, there connot be any doubt, that if proceed- 
ing.N', such as are here mentioned, had taken place in 
the High Court of Admiralty, in England^ or in any 
Vice- Admiralty Court, or Admiralty Court governed 
by the same rules and regulations, any right of appeal, 
which existed in the claimants on the 14th of March^ 
1849, wotJld have been entirely perempted and put an 
end to by those proceedings on the 5th of April, This 
is a rule which has always been adhered co with great 
strictness, and one of the cases which have been cited, 
the case of “ The Ship Cliftony proves with what seve- 
rity the Court has been in the habit of Applying this 
rule. We apprehend that the effect pf -peregrpting ^ 
the appeal is entirely to take^ away the righj of the 
Appellants^o appeal at all, and that nothing that is 
hereafter .done can restore the Appellants to the con- 
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edition in which they were before the time when the 
of peremption too}c place. ^ 

* This being according to the general ^course of 
proceedings in the High Court of Admiralty, and in 
another Courts following the same rules of practice, 
the question . which their Lordships have now to de* 
termine is, whether the same rules and the same mode 
of practicb prevail in the Admiralty Court at Bombay^ 
or whether any and what alteration has been made in 
consequence of the Charter which has created that 
Court. ^ 

There are two parts of the Charter to which it will 
b^necessary to advert ; first, that part of the Charter 
which confers upon the Court at^ Bombay the power 
of deciding Admiralty causes ; and, secondly, that 
part of the Charter which provides for appeals gene- 
rally. ^ 

Now, that part of the Charter which establishes 
the Admiralty jurisdiction of the Court is in these 
^ords We do hereby grant, ordain, establish, and 
appoint, that the Supreme Court of Judicature at 
Bombay shall be a Court . of Admiralty,” for certain 
territories and districts therein mentioned ; and then 
it grants to that Court full power and authority to 
take cognizance of, hear, examine, try and determine 
all causes, civil and maritime, and all pl%as of con- 
tracts, debts, exchanges, policies of assurance/’ and 
so on, ” wlMch, in any manner whatsoever, relate to 
freight, or money due (or ships hired and let out, trans- 
port money, maritime usury, bottomry or respondentia, 
or to extortions, trespasses, injuries, complaints, de- 
mand|, ai^l ^matters, civil and < aritime, whatsoever, 
J^etween merchants, owners, and proprietors* of ships 
and«^essels, empjoyed or used within the jurisdiction 
aforesaid.” And then it states, that they shall talce 
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cognizance: thereofi **asthe same is used and exer- 
cised in that part of Great Britain called England^ 
together with all and singular their iifcidents, einer- 
gentSi and dependencies, annexed and connexed causes 
whatsoever ; and to proceed summarily therein, with 
all possible despatch, according to the course of our 
Admiralty of that part of Great Britain called Eng- 
land.'' 

It appears^ therefore, that by the authority of this 
Charter, founded upon the Act of Parliament (a), the 
Court of Bombay became a Court 0/ Admiralty for the 
purposes therein stated, and that the mode of pro- 
ceeding is strictly enjoined to be, according to fte 
course in use in t,he High Court of Admiralty in 
England, Unless, therefore, there is something in 
this Charter to the contrary, it would necessarfly fol- 
low, that in vvhat^ relates to the peremption of an 
appeal, the same cause which would operate to perempt 
an appeal here will perempt an appeal in the Cour^ 
of Admiralty at Bombay. 

This being so, the next step is to advert tp that 
part of the Charter which gives power to appeal to 
the Queen in Council, and then to see whether, on 
the fair construction of that Charter, it can be con- 
strued as changing or altering the effect of that part 
of it, to *which I have already adverted. It is in 
these words: — “And we do hereby direct, establish, 
and ordain, that if any person or persons shall find 
him, her, or themselves aggrieved, by any judgment 
or determination of the Supreme Court of Judicature 
at Bombay^ in any case whatsoever, it shall and may 
be lawful for him, her, or them, to appeal “to ifs^, our, 
heirs or osucce^sors, in our or .their Privy Ccvjncil, ir. 


(rt) 4 Geo.lV,, c. 71, sec. 7, 
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*such manner and under such restrictions and qualiii*- ^5^ 

ecstions Us are hereinafter mentioned, that is to say, Loughnan 

in judgine&ts or determination made by the Su- hajiJoosub 
ju*eme Court of Judicature at Bombay ^ in any civil Bhu llad ina. 
cause, the party or parties against whom, or to whose TheHydroos, 
immediate prejudice the ^aid judgment or determina- 
tion. shatl be or tend, may by his or their humble 

petition, to be preferred fof that purpose to the said 

Court, pray leave to appeal to us, our heirs or succes- 
sors, in our or their Privy Council, stating in such 
petition the cause or causes of appeal ; and in case 
such leave to appeal shall be prayed, by the party or 
pities who is or are directed to pay any sum of 
money, or to perform any dutyf the said Court shall 
and is hereby empowered to award, that such deter- 
mination or judgmenC shall be carried into execution, 
or that sufficient security sfeall ho given and then 
it directs that security shall be given for the costs, 
g^nd for performance of judgment. 

It does not appear that in this, or any subsequent 
claus|*, there is any immediate reference to the Court 
of Admiralty, or to that part of the Charter which 
established the Court of Admiralty at Bombay ; and, 
consequently, that part of the Charter which esta- 
blishes the Court of Admiralty at Bombay^ and directs 
the proceedings to be according to the rule of the 
, High Court of Admiralty here, must prevail, unless 
vfe can find! any part of this Charter something 
■that shall counteract that clause, and direct another 
mode ol proceeding. 

Now it appears to us that it is quite impossible, ^ 

, with* reference to those general words, to draw any 
a)ther inference. It is not necessary to 'Consider, 

whether the clause as to appeals may in any way affect 
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the time within which the appeal shall be granted; 
because the proper question ta be considefed and 
determined now, is not a question as tb the ordinary 
right to appeal, or the time and manner in which the 
appeal shall be asserted, or within what period it shall 
be asserted ; it is simply this question, ^whether cer- 
tain acts done in the Court of Admiralty oi Bombay^ 
are or are not a peremption of the right of appeal. 
We are of opinion, therefore, that the rule and prac- 
tice of the High Court of Admiralty must necessarily 
prevail in governing the proceedings of the Court of 
Bombay^ and that, consequently, this appeal has been 
altogether perempted. • 

Another difficulty^ arose in this case, to which it 
may be necessary slightly to advert ; instead of appear- 
ing under protest, as is the ordinary course wheVe the 
party who is cite^l to appear denies the right to ap- 
peal, an absolute appearance was given in this case; 
and the objection is now taken at the bar for the fir^ 
time, though it is introduced in the case which the 
Respondents have presented. It appears to us^ that 
though it is very inconvenient, and this course of pro- 
ceeding exposed the parties to considerable additional 
expense, yet that it cannot have the effect of pre- 
venting that which had taken place,, namely, the per- 
emption of the appeal, at a time long antecedent. 
And it may be well to observe here, with regard to the 
leave to appeal, given by the Court at ^ombayf it 'is 
quite obvious that, acting as the High Court of Admi- 
ralty there, if the appeal had been once pereiApted, it 
was beyond the power of the Court to make any 
order allowing the appeal to be prosecuted. . ^ • 

We think, therefore^ that it is clearly s^iown that 
this appeal was entirely perempted by the transactions 
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, of the 5th of April ; that it is impracticable in any 1851. 
legal vifw of the case to revive the proceedings, when lovghnan 

they are oncei perempted, and that it woujd not be hajiJoosub 
within the power of the Court of Admiralty to grant Bhuuadina. 
liift appeal under any circumstances of mistake or TheHydroos. 
difficulty whatever. We think also, that the circum- 
stance o£ the Respondent*s not appearing under pro- 
test, though .attended with .inconvenience to the par- 
ties cannot by possibility affect their right in this 
case. For these reasons we are under the necessity 
of pronouncing in favour of the objection which has 
been taken, that the Api»ella»its are not at liberty to 
proceed further in this appeal. It must, therefore, 
be dismissed ; but looking at all the circumstances of 
the case, their Lordships are of opinion that no costs 
oughUto be given (di). 

(a) In Casemenl v. FuUon^ 3 Moore’s liid. App. Cases, 395, the 
question whether the rules of the Ecclesiastical Courts in Doctors' 

Commons, relating to per-ernpcion of appeals, applied to an Ecclesi- 
astical cause in the Supreme ('ourt at Calcutta^ so as to deprive a 
party of the Charter right to appeal within six months from the date 
of tiie Hecree was raised, but no decision was given upon that point. 

As to the practice of objecting to the competency of an appeal, 
see Shire v. Shire^ 5 Moore’s I’. C. Cases, 81. 
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Baboo Kasi Persad Narain ... Appellant, 

AND 

Mussumat Kawalbasi Kooer, Ba- 
BOO Goor Persad Narain, and \RespondenU,* 
Kalli Persad Narain 

On appeal from the Sudder Dewanny Court at 
Bengal. * 


19th, 21st ‘T'HIS appeal arose out of a suit instituted in the 

Feb., 1851. Provincial Court of Patna, by Sheo Pas Narain, since 

decease d, against the Respondent, KawaP 

real and per- basi Kooer, the parly in possession, Baboo U rremnrdun 

sondl ^ 

under a /zm- Narain, also since deceased, and the present Appel- 

(deedoT^ift) Persad Narain, The object of the 

against a suit was to obtain possession of the real and persoi»aP 

pos^sston**had estate of one Bahore Narain, deceased. The partirs 

\^FoujTar^Y members ol a tribe or family called Chowdhyas, 

Court, reject- and their relationship appears from the followinef 
ed, under the , 

circum- Statement. Bahore Narain, Bal Narain, and Ootum 
dee*^notbetng were full brothers. Bahore Narain, the eldest 

sufficiently 

proved. * Present : Members of JtiFicial ConuntUee , — Lord Langdale, 

thr^a^^eal to ll-fght Hon. Dr, Lushington, the Right Hon, T, Pemberton 
England, the Leigh, and the Right Hon, Sir Edward Ryan.i- ^ 
sole Appel- ' 

lant died, and the Sudder Court made an order substituting one of the Re- 
spondents in his stead as Appellant. Semhle: It is not competent to the 
other Respondents to object to such order at the hearing of the appeal, 
the proper course being to move the Sudder Court to discharge such 
order. „ 


In a case of great delay by the officers of the Sudder Dewanny Adaw^ut, 
at Calcutta, in not forwarding certain depositions filed in the cause, which 
had been omitted in the transcript forwarded to England, |he Judicial Com-* 
mittee peremptorily ordered the Sudder Dewanny Court forthwith to trans- 
mit the omitted evidence to England, 
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* brother, had no male issue, but a daughter, Kawal- 

VUist Kooer. Bal Ncrrain had two sons, Sheo Das Na»^ 

• • 

raijt and Kasi Persad Narain. Ootum Narain had 
soiv named Urremurdun Narain, It was not in 
question in the suit that ihe brothers constituted a 
divided Hindoo family, or that the property in dis* 
pute was'^not the sole and exclusive property of Ba^ 
hore Naraih^ in which his* brothers had no right to 
participate. 

Bahore Narain died in October^ i8i6, leaving a 
daughter, Kawalbasi Kooer. She lived with him, and 
was in possession at the time of his decease, when 
disputes as to her right and possession of the property 
arose between Bahore Naruin's n€phews, Ka\i Persad 
and Urremurdun Narain, These disputes led to the 
interference of the local authorities, and on the 6th of 
November,^ 1815, the magistral of the Zillah of Sarun 
ordered that she should continue in possession of the 
effects and property left by Bahore Narain^ as it ap- 
peared that after his death the whole of it came into 
her possession. Sheo Das Narain then came forward 
and presented a petition to the Circuit Court, in which 
he rested his title to thf^ disputed property on a turn- 
leeknamah^ or deed of gift, which he alleged had been 
executed in his favour by Bahore Narain^ on the 27th 
of December^ 1809. The Court refused to interfere, 

. and referred him to a Civil Court. 

•The plain! was filed in the Provincial Court of 
Patna^ on the 21st of February^ 1817, by Sheo Das 
Narain^ against Hfussumat Kawalbasi Kooer, Baboo 
Urremurdun Narain, and Baboo Kasi Persad Narain, ^ 
to recover possession of the khiraj and lakhiraj lands, 
«nd the#p(»rsonal estate; of the late Bahore ^Narain, 

V-2J 
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Pbrsad Na- 


rain 
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Mussumat 

Kawalbasi 

Koobr. 
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1851. then in the possession of his daughter, the Defendant, ’ 
Mussumat Kawalbasi Kooer. It . alleged, that ■ Bahotte 
Pbrsao Na- Naratn, the paternal uncle of the Plaintiff, having no 

RAIN ^ 

V. sons livinjj to succeed him, on the 27th of Djscembe^, 

KawTlbasi 1809, executed in the Plaintiff’s favour a tumleek^ 
Kooer. namah (an instrument in the nature t>f a deed of 

gift), whereby he constituted him, the Plaihtiff, pro- 
prietor of the whole of his property, real ^ind personal, 
with the exception of kismiii Umnour diwA Madhapore^ 
appertaining to pergunnah Balj which he gave to Afus^ 
sumat Kawalbasi Kooer ^ and that. while he (the Plain- 
tiff) was at Calcutta^ Bahore Narain wrote several 
letters to him to come to him, and that while he was 
on the road, Bahore^Narain died. 

Mussumat Kawalbasi Kooer ^ by her answer, charged 
the Plaintiff with fraudulently combining with the De- 
fendants, Urremurdun Narain and Kasi Persad Narain^ 
to set up the deed of tumleeknamah^ which she sub- 
mitted was a forgery, and only brought forward after 
an unsuccessful claim made by Kasi Persad Narain 
to the property in dispute, as the kurta-puttra of 
Bahore Narain ; she denied the allegation of the plaint, 
that Bahore Narain was induced to grant away the 
properly, by ihe tumleeknamah^ because he had no 
son or heir, and submitted that she was entitled by 
right of inheriiance to succeed, for that, according to 
the Sastras, if a person had no son, but a daughter, 
his daughter stood in the place of' his {^on, and was 
the rightful lieir to the property, and, moreover, that 
she had male offspring, the grandsons of the deceased. 
And she further insisted, that the claim the Plain- 

(/i) A fatherless son adopted by a person desirQus«of mac'd issue. 
A son mack? (Crilrima), See the Jj^itaesAara, ch. i, sqc. iz. par. z^. 
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• tiff, under the tvimleeknamah, was illegal and void, as 1851. 

•the law required tbat the person in whose favour t|ie baboo Kasi 

iuntleek shall* have .been made, should havo been put **““ 5 *,® 

" in possession at the time of ihe grant, which the 
"'V* . , . 1 Mussumat 

Plaintiit admitted had not been done. Kawalbasi 

The Defendant, Baboo Urremur dun Narain, died be- Koobr. 
fore putting in his answer, leaving Baboo Goor Per- 
sad Narain^Sing and Babod Kalli Persad Narain Stngy 
his sons and heirs, who were admitted by the Court 
to defend the suit. The answer of these Defendants 
traversed the fagt of the execution of the tumleek- 
namahy and claimed lor themselves a moiety of the 
property in dispute as the heirs of their father, the 
deceased Urremurdun Na^ainy t^ie nephew of Bahore 
Narain; the other moiety belonging, as they alleged, 
to the Defendant, Baboo Kasi Persad Narain ; they 
relied upon an alleged rule^ of t^e ChowdhyaSy that 
upon the demise of any one without issue, his pro- 
perty devolved to his borther's sons ; an d they denied 
the rigiit of the Defendant, Mussumat Kawalbasi 
Kooer, to the property, and prayed that the Court 
would declare their rights agreeably to the rule ob- 
served by the Chowdhyas ^a). 

The Defendant, Kasi Persad NaraiUy by his answer, 
set up a title to the estate, as •f Bahore 
Narain^ alleging that he had performed his funeral 
rites, and as such adopted son claimed to succeed to 
bis propert|; anfd he further relied on his title as a 
, co-sharer with his brother, according to the custom 
of the •family of i^hozvdkyas, and submitted that, even 
if the tunHeeknamah was executed as alleged, it did 
not- deprive, him and his near relatives of their right 
^and intjprest in the deceased’s estate. 

(d!) The*title of a particular tribe of Brahmins. 
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The suit being at issue, the Plaintiff produced as 
evidence the tumleeknamah undef which' he claimed 
The material part of this document Vvas in these 
terms:—**! grawi and g\vG kismui Umnour and Mad?^ 
haporCy in pergunnah Baly to Mussumat Kawalbasi 
Kooery my daughter, . for her food and raiment, and 
have given a separate and distinct thika-putta in her 
name. On whicli account, I do declare and give, in 
writing, that, with the exception of the said kismuty 
whatever 1 have in my possession and occupation ; 
such as mowgahs and lands, whic|j pay ; and those 
which do not pay, public revenues, and the havellieSy 
and ready moneys and goods, and household effects, 
slaves and blave gi^rls, all things which may be deno- 
minated * properly/ and constituting the estate^ also, 
all my right and title, and legal debts, 1 grant,' give, 
and transfer to Shea Das Naraiuy son of Baboo Bal 
Naraiuy sou of Baboo uopal Naraitiy my own bro- 
ther's son, and have made a tiimleek. The tumleek is 
good and legal, although the property remains in my 
possession, in the shape ot a charge ; and hereafter I 
have not, on my right and title, any claim or demand, 
or hold in any way whatsoever against the donee as 
respects the aforesaid declaration. Should a son 
chance t^^ be born to me, and he live, then the donee 
and such son shall be in entry and occupation of the 
said estate gifted away, share and share alike." This 
document purported to be attested by nii^ witnesses, 
and had the seal ol the Kasi affixed. 

The Plaintiff put in also several • letters phporting 
to have been written and sent to him by Bahore Na- 
' rain. The Defendant, Mussumat Kawalbasi Kooer ^^ 'filed 
the proceedings ol the Foujdarry Court, in„ the pro-, 
ceedings between her and Kasi Persad Narain, ‘ by 
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which her title to the real and personal estate of 1851. 
thi^late •Bahore Narqin was acknowledged, and pos-* baboTi^si 
se^ion oi his Estate decreed her ; she also •filed the Pbrsao Na- 
p-pceedin^s of the Collector, substituting her name v, 

for \hat of Bahore Narain. There were also brought kawalbasi 
up from the records, and read, the proceedings of the Kooer. 
Foujdarry Adawlut, in which Kasi Persad Narain was 
Complainant, «nd Mussumat Kawalbasi Kooer was De* 
fendant. 

Upon this evidence, the Provincial Court of Patnuj 
by a decree, dated the 25th of March, 1818, de- 
clared that,** As the whole of the landed and move- 
able property had been divided between . the late 
Bahore Narain and his brothers, aad as all three were 
living in separate abodes, and severally paid the public 
revenues, and ne ither had any concern with the other, 
therefore it was evident, and was lyiiversally allowed, 
that the proprietors of the whole of the property and 
effects left by Bahore Narain^ were Mussumat Kawal^ 
basi Kooer ^ his daughter, and his grandsons born of 
this daughter, and that the brothers’ sons had no 
right and title to the property, and the tumleeknamah 
advanced by the Plaintiff was not at ail to be credited. 

That it was clear that the possessor of the tumleek- 
namah should have entry and possession, while, in- 
deed, the Plaintiff admitted that he had not entry and 
^possession during Bahore Narain^ s lifetime. Hence, 
haed the tumlHeknaihah been a genuine one, it would 
l^ave been rendered illegal by reason of the absence 
of entry and pot^ession of the effects. On which 
account, it appearing to be useless and of no benefit 
^ to cail^ for •witnesses on the part of the Plaintiff, *Mt 
jiras or 4 jered, that the ^Plaintiff’s claim be dismissed 
witjhr costs. • 
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1851. From this decree the Plaintiff appealed to the Sud- 

BABOO Kasi der Dewanny Adawlut at Bengal ^ submiuing* that*Jthe 
decision • was erroneous, as the same had been m^cie 
without hearing witnesses whose testimony wo^d 

Mussumat ® 

Kawalbasi have established his claim. 

Koohr Sudder Dewanny Adawlut^ being of opinion 

that the examination ok such witnesses was ^necessary, 
without entering into the merits of the aipp'eal, remit- 
ted the cause to the Provincial Court to hear evidence 
on both sides. 

In pursuance of the above or^ler, the Court pro- 
ceeded to take evidence. 

Twenty witnesses were examined on behalf of &heo 
Das Natainy five ^ of whom stated that they had at- 
tested tlie tumleeknamah. Four stated that Bahore 
Narain had, in conversation, admitted the exk^cution 

of the deed. One of them was the Kazi who attached 
* « 

his seal to the instrument. Five other witnesses de- 
posed that they were present when the letter was 
written by Bahore Narain to recall Sheo Das Narain. 
Twenty two witnesses were examined by Mussumat 
Kawalbasi Kooer to establish that Bahore Narain had, 
during his lifetime, adopted her and her two sons as 
his successors and heirs of his property, and had 
recognized them in the presence of relatives during 
the funeral ceremonies of his third wife in Septem- 
ber, 1816. And in order to prove that the tumleek- 
namah was a forgery, five of the witnessej^ deposed that 
Bahore Narain had departed from home for the pur- 
pose of performing a pilgrimage, a short peiiod pre- 
vious to its professed date. Witnesses were also 
brought forward by Goor Persad Narain Jov himself 
and his. brother, with the view of proving the rule of* 
succession he had alleged. And witnesses were . exa- 
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tfniued by Kasi Per sad Narain to prove the same rule 
of succession, ’and afso that he had been appointed^ 
by* Bahore Namin to perform his funeral ceremonies, 

the event of Skeo Das Warain not arriving in time 
fl'oMi Calcutta, 

The appeal,, with the adtliiional evidence remitted 
by the Ekovincial Court, came on for hearing before 
Mr. Courikeyk Smithy the sec?ond Judge of the Sudder 
Court, who, on the 2nd of May^ 1821, with a view of 
obtaining an exposition of the Hindoo law upon the 
subject, ordered thg tnmleeknamah to be laid before 
the Pundits attached to that Court, upon the follow- 
ing) questions : — 

“ First. Should Baboo Bahore ^farain (on whose 
part the instrument in question was written) have had, 
in addition to Kawalbasi Kooer^ his daughter, and 
Sheo Das Narain^ a brother’s son (mention of both of 
vvlioin is to be found in the instrument), two other 
own brothers' sons, had he the power to execute an 
instru nent oi’ the nature in question, or not ? 

“Second. Seeing \\\ 2 X Bahore Narain survived the 
execution of the aforesaid instrument nearly seven 
years, and held entry and possessio’ii as usual, of the 
whole of the landed property and effects made men 
lion of in the instrument in question, and died in 
the same month; under these circumstance^, do the 
landed property and effects mentioned in the instru- 
* m^nt aforesaj^ go after his death to the abovenamed 
Sheo Das Narain^ or not ? 

“Third. In the ^vent of the instrument under con- 
sideration turning out to be invalid, and the property 
not to be Sheo Das Narain^s under the document, do 
the effects left by Bahore Narain go to his 43ughter, 
^Mus^mat Kawalbasi tCooer^ or to his brothers' sons. 


1851. 

Baboo Kasi 
Persao Na- 
rain 

V. 

Mussumat 

Kawalbasi 

Kooer. 
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of wlkom two are the sons of one of his brothers, and 
the third the son of another broth-^r? ' 

Fourth, [f the effects devolved to his brothers’ 
sons, do they enjoy the property in equal . port 
each, or does one moiety of it go to one of the 
nephews, and the remaining half to the two, who are 
full brothers to each other 

The Pundits attached to the Court retutned the fol- 
lowing bewusta to these questions 

‘‘ First. Should Bahore Narain have executed the 
instrument in question, making mention in it of the 
name of his daughter^ Kawalbasi Kooer^ and of Shea 
Das Narain^ his brother's son, even while he had,'* in 
addition to these, tw) own brothers’ sons, yet he had, 
under the Sastras in force in the western parts of the 
Country, the power to execute an instrument of this 
nature in favour pf Sheo Das Narain aforesaid, pro- 
vided no otiier person had interest in Bahore Narain*s 
property, because to a divided or separated individual 
who may be proprietor of property, and may hr^ve 
only a daughter, and who can, according to his own 
wishes, make a donation, or otherwise, of his own 
effects, there is ifo bar by the existence of his bro- 
thers' sons. But should the property be undivided, 
he had no power to execute the instrument, because, 
of those who have co-interest in the property one 
alone cannot make a sale, or a gift, or otherwise, of 
it. According to the Sastras, hovfever,-'that are ex- 
tant in Bengal, Bahore Narain had full power over the 
effects, whether they were divided or undivided. A 
text of Nareda Mooni is in proof of this — * The pro- 
prietor of property can make a sale or a donation, 
&c., of his portion ot property.’^ 

“ Second. Should Bahore Narain have executed ^ 
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iumleeknamak oi ■ \\it description under consideration 
ig favour of Sheo Das Narain, an(} from the date of 
its, gjcecuUon ter the day of his death, comprising a 
* perk)d of seven years, himself continued in possession 
acd occupation of the property made mention of in 
^^tumleeknamah, still under that instrument the 
landed property and effects stated in it shall go to 
Sheo Das Narain after Bahore Narain* s decease ; for 
in the tumieeinamah it is written, ' I have given to 
Sheo Das Narain the whole of my property, and have 
executed this tumleeknamah in his favour, although 
,.,the property remains in my custody in the shape of a 
charge.’ Hence the tumleek under consideration is 
free ©of condition, and the right and interest of Sheo 
Das Narain^ which were generate^^ in the property 
mentioned in the tumleeknamah^ so soon as it was 
executed in the lifetime of the donor cannot be viti- 
ated by his being in possession of the effects men- 
tioned therein subsequent to the execution of the 
instrument, nor can the right and title of the exe- 
cutor of the tumleeknamah be again created. 

Third. Should, by any means, the instrument in 
question be nullified, and the right and title of Sheo 
Das Narain^ grounded on the instrument, be not esta- 
blished, in that case the effects left by Bahore Narain 
will go to Kawalbasi Kooer^ his daughter, according to 
the Sastras extant In the western parts of the country, 
provided the property, shall have been divided ; but if 
if b^ an undi\|ided .property, it goes to the brothers’ 
sons, and according to the Sastras extant in Bengal^ 
the property shall devolveao Bahore Narain* s daughter, 
whether it be .divided or undivided. In proof of this 
is the text olYagnyawalcya, as follows : — * If a person 
flie, leaving nefther son nor son’s son, his property 

V-22 
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1851. goes, in the first instance, to his widow ; should there 
Baboo Kasi be no widow, it gees to the daughter 5 should there 
^ ‘ daughter to the daughtcy’s son 5 should tiyiire 

^ l ot be 'a daughter’s son, it goes toi' the deceased’s ^ 

and others, according to rotation.’ • 

Fourth. Should it turn out that the brothers’ sons * 
have right and title in the property, the ‘right of each 
is equal to the others. In proof of this is the text of 
YagnyawalcyOy which has been cited in support of the 
answer made to the third question .i’ • 

On the Qth of May, 1821, Mr. Courtney Smith re- 
corded h«s opinion, that the claim of the Plaintiff, 
as ri*garded the [personal property, should, by reason 
of its not being sufficiently defined, and from its not 
appearing clear that the property came into the Re- 
spondent’s possession, ^ be dismissed, but that, on the 
ground of the execution of the tumleeknamah being 
sufficiently proved, the decree of the Patna Provincial 
Court should, as respected the lands, be annulled. 

The proceedings were then laid before Mr. Thomas 
Goad, the third Ju<lge of the Sudder Court, and Mr. 
William Dorin, the officiating Judge. Mr. Goad re- 
corded his opinion upon the merits on the iith of 
June^ 1821, that the tumleeknamah was unworthy of 
credit, ami that the decree of the Provincial Court 
should be affirmed. Mr. Dorm recorded his opinion 
on the same day, that the tumleeknangih was suffici- 
ently proved, and that the Plaintiff’s claim to the rjeal . 
and personal property was valid* and good* and that 
further evidence should be taken with regard to the 
extent of the moveable property. As jione of the 
three ^opinions thus given agreed, it wa^ ordered that 


Kawacbasi 

Kookr. 


father and mother; non-existing whom, to, the 
ther ; and if he be not existing, to his brothers’ sonsj 
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the proceedings, should be laid before the Chief Judge 
• of fiJe Court. 

The cause then came l»efore Mr. William Heycester^ 
Judge, who concurred in the opinion recorded by 
the third Judge, that the appeal should be dismissed, 
and, on tlie I4tb of August^*i%2iy pronounced the de- 
cree of tlicj Sudder Court, in these terms : “ It ap- 
pears that although witnesses on the part of the Plain- 
tiff (now the Appellant) have borne testimony to the 
genuineness of the tumleeknamah^ still the witnesses 
of Mussumat Kawatbasi Kooef\ one ol the Respon- 
dents (formerly a Defendant), speak diametrically 
opposite to them ; therefore, no judgment can be 
formed upon the evidence aciduceif; indeed, the evi- 
dence jol the witnesses of the first-mentioned party 
has not the superiority over that of the witnesses of 
the last-mentioned one, so ttiait the Court might place 
reliance on it. On the other hand, upon various in- 
fereiices that may be drawn from the proceedings, the 
truth of the testimony given by the witnesses of the 
Appeltent is very doublfui, especially that which went 
to state that Baboo Bahore Narain did execute a turn- 
leeknamah exhibited by the Plaintiff.^' 

From this decree the Appellant presented a peti- 
tion for a review of judgment. 

The petition for. review came before Mr. Court nty 
•Smith, the second Judge ; but as the above decree 
was io opposition to his opinion, he directed that 
ti'/e petition should be laid before the Chief Judge, 
rhis w'as accordingly done. The Cniet Judge re- 
corded his opinu)n that no review should be allowed ; 
•and ordere(fthat the proceedings be laid before the 
tf\ird ^udl^e* who look fjart in pronouncing th^ Judg- 
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ment, in order that a final order might be issued re- 
jecting the prayer for review ^of ju4gment. On^tlie 
papers being laid before Mr. Goad^ the third Jud^, 
he stated, that as a fifth Judge was then attache^o 
the Court (Mr. John Shakespear)^ whose opinion on 
the case might be had, he ordered the paj)ers to be 
laid before the second apd the officiating rjudge ; and 
should those Judges see sufficient reason to allow a 
review of judgment, they would allow it. The pro- 
ceedings then came before Mr. William Dorin^ the 
officiating judge, who was in favour of a review, and 
ordered that the papers should be laid before Mr. 
John Shakespear. 

The papers were then laid before Mr. John Shake^ 
spear y who was of opinion that a new trial qught to 
be allowed ; and, accordingly, on the 23rd of January^ 
1823, ordered a 'review' of judgment. In accordance 
with this order, the proceedings were brought before 
the fourth Judge and the officiating Judge, Mr. Wil- 
liam Dorin^ who recorded their joint opinion, that be- 
fore passing a decision in the cause, it w^as necessary 
to inspect the original book of the office of the Kazi of 
the time of Kazi Mahomed Reza^ for the.^r/>>^ year 1224 
(1809-10, A. D.), in order to ascertain the fact of the 
seal of that Kazi being affixed to the tumleeknamah 
exhibited by the Appellant, and ordered that a copy of 
the proceeding should be sent to the Patna Provincial* 
Court, with directions to forward to the Judder Adaw- 
hit the original book in question, proving, it by the 
evidence on oath of the said Kazi and his Naib. 

This was accordingly done, and the witness, in 
whose custody the book was, was examined kstoits^ 
content?^. ‘ \ * 



ON appeal from the east indies. 


Tbts« further evidence having been transmitted to 1851. 
the Sxidder Dwanny Adawlut, Mr. John Siakespear, 
vonlthe 3rd of ApHl, 1823, recorded his opinion, that Pbssad Na- 
tumloeknamah exhibited by the Appellant was fabri- 
cated and a forgery, and that the judgment pronounced 
by the Sudder Dewanny ^Adawlui, on the 14th of Au- Kooer. 
gust^ 1821, affirming the judgment ol the Court 
of Appeal, bearing date the 25th of Marchj 1818, was 
good, and such as should be maintained ;** and ordered 
the papers to be laid before the Chief Judge of the 
Court, in order to a final order being passed, uphold- 
ing and maintaining the judgment date the 14th of 
August^ 1821. ^ 

Upon this the proceedings were again brought be- 
fore .Mr, Courtney Smithy who, on the 6th of May^ 

1823, recorded his opinion ; that the decision of the 
Court, dated the 14th of August, 132 r, and that of the 
Patna Provincial Court, of the 25th of March, 1818, 
should be annulled ; and that, on the ground of the 
tumleeknamah being proved, a decree should be pro- 
nounced and issued in favour of the Plaintiff for the 
lands, and also for the moveable property to be ascer- 
tained by inquiry. 

On the 4th of June, 1823, the case came before Mr . 

William Dor in, who considered that the opinion given 
by Mr. John Shakespear, rejecting the tumleeknamah 
ajs a forgery^ ought to be treated as finally terminating 
the suit. He, therefore, declined to go further into the 
case, aud directed the papers to be laid before the 
Chief Judge, that a final order might be passed. 

The final judgment of the Court was delivered by 
the Cfiief Ju^ge, Mr. William Leycester, on the 5th of 
^Julyi 1*823, follows!—'' Up ill a due deliberation of 
the wjiole of the papers in the case, and the circdm* 
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stances and bearing of it, there does not ap^pear to 
t^e sitting, Judge any good and sufficient, reason upoo 
which to reverse the judgment pronounced by this 
Court on the 14th of August^ 1821, winch went <^ 3 * 
affirm the decision of the Patna Provincial Cour:, 
dated 25th of Match^ 1818, and tt dismiss th,p Appel- 
lant's claim ; indeed, as the judgment has turned out 
in every way to be a good one, and such as should be 
upheld, for these reasons a final order and decree is 
given in concurrence with the opinion of the third 
judge of ihis Court, Mr. Shakespear^ recorded in his 
proceedings, under date the 3rd of April of the cur- 
rent year, that the Judgment of the Sndder Dewanny 
Adawlut^ bearing date the 14th of August^ 1821, is 
maintained and upheld, with costs.’^ [a) 

Sheo Das Narain appealed from this decision to 
His late Majesty in Council, Pending the appeal, 
and in the year 1831, Sheo Das Narain died without 
issue, leaving Het Koon 7 vu/% his widow, surviving. 
At his decease, his brother, Kasi Persad Narain, 
claimed to be his heir. His widow, Het Koonwur, 
also claimed to be heir. Tlie Sndder Court di- 
rected the Zillah Court of Sariin to take the exa- 
mination of witnesses as to the right of succession of 
the above-mentioned persons to the d-ceascd. Evi- 


(/;) This case is roportocl, nom. " Baboo S/ieotfas Nara/n v. Kun^ 
:vui Btis KoonwurtP 3 Bon. Sud. Dew. Reps.* f34,^ipon a quesliw 
of practice respecting the application for review of judgment ; the 
Sndder Court holding, that in a case of rcyiew of judgment, two 
Judges being of opinion that the decree reviewed should be reversed, 
and two that it should be affirmed, one of the lattcM' having joined in 
passing the decree reviewed, and the J udge who concluded w»th him 
in that deoision being since dead, the opinion of the deceased Judge, 
should be taken into account, so as to create a piajoriiy, withoul the 
necessity of calling in u fifth Judge. 
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■ dence was accordingly taken by the Court at Sarun. 1851- , 
• On the 7th of June, 1834, Ilet Koonwur presented a BabocTiUsi 
. p,Qtitioi» to ih'e Sudi^er Court at stating that **®*^“„^*‘ 

all adjustment and deed of compromise had taken *. 
4^lace between h%r and Kasi Persad Narain and pray- Kawalbasi 
ing that his n.ime might b; written in lieu of her 
deceased husband, as tli^e Appellant to Europe. In 
this appHcation Kasi Persad Narain concurred. By 
an order' of«the Sudder Cotirt, dated the 19th of May, 

1836, it was ordered, that the name of Kasi Persad 
Narain should be substituted in lieu of that of Sheo 
Das' Naratn. ^ 

After the receipt of the transcript in England, it was 
discovered tliat it was defective, by reason of the omis- 
sion of the dipositions of certain uritnesses whose evi- 
dence had been taken in the cause, and, on the 2ist of 
April, 1841, application was made to the Registrar of 
the Sudder Dewanny Adawlut, for copies of those de- 
positions. To this app'ication a return was made of 
a portion only of the depositions, whereupon further 
applications were made to the Registrar for the re- 
maining depositions and proceedings, but without effect. 

In consequence of this neglect and refusal on the part 
of the Registrar, botli the .\ppellant and Respondents, 
in 1849, presented petitions, entitled in the appeal, to 
the Judicial Committee of the Privy Council, praying 
that a peremptory order might issue to the Sudder 
Dewanny Adawlut, directing them forthwith to trans- 
mit to the ^Judicial Co n.nittee copies of the omitted 
^depositions, which their Lordships accordingly ordered ; 
but before this orjer was served in India, the required 
depositions«were forwarded to England. 

The appeal now came on for hearing. 
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Mr. Turner^ Q. C., Mr. Forsyth, and Mr. Maule, 
for the Appellant. 

^ The sole question is the genuineness of the tumlee^* 
namah, which involves two considerations; one ot 
fact, whether, it was executed by Bahore Narain ; and 
secondly, if executed by him, whether it is valid in 
point of law. Upon the evidence we subn^it, that the 
execution of the deed was satisfactorily proved. Five 
of the witnesses examined*' were attesting witnesses, 
another was the Kazi, who affixed his seal to the in- 
strument, his evidence as to its authenticity is con- 
clusive. Musnud AH v. Khoorsheed Banoo (a), Ben. 
Regs. XXXVI. and XXXIX. of 1793. The opinions 
of the Pundits establish that Mussumat KawalbaH 
Kooer w'as heiress of Bahore Narain, if he had made 
no deed of gift, but that he, being the owner of divided 
property, had power to dispose of it, i Strange's Hindoo 
Law (2nd Edit,), p. 2^ ] 2 Strange's Hindoo Law, pp. 5, 
428 and 436. The gift was good, though not ac- 
companied by possession, 2 Strange's Hindoo Law, p 5. 


Mr. Wigravi, Q. C., Mr. Lloyd^ Q. C., and Mr. 

Edmund F. Moore, for the Respondents. 

It is not competent for the present Appellant to 
sustain this appeal. The character of the parties to 
the original suit has been completely changed. Ka^i 
Persad Narain was a Defendant in the original suit, and 
the evidence taken was entitled in that suit, and can- 
not now be used upon a substitution 9! parties ; in his 
answer he impeached as a forgery the very instrument 
he now relie.s upon as the foundation ^of his title. The 
order of the Sudder Court was wrong, for it substi- 
tuted Kasi Persad Narain as Appellant by virtue of a 

(<i) I Ben. Sud. Dew. Rep. 52. 
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compromise with a parly who bad no right to sue.— 

* Langdalex This Court cannot question the v^li. 

Hity of the *order substituting Per sad Narain; 

V^if you, were prejudiced, you should have moved the 
Court below to have discharged the order. Cholmon- 
delay v. Clinton was a similar case of substitution of 
parlies. 

The casft of the Appellant is then confined to the 
tumleeknamah of the 27th of December^ 1809. The 
Courts in India have held upon the evidence that this 
instrument is forged. But even if it had been exe- 
cuted as alleged, still it would have been imperative 
afad void by the Hindoo law, by reason of the donor re- 
taining possession until his death, in 1816. i Strangers 
Hindoo Law (2nd Edit,), p. 32. The Respondent, 
Mtissumat Kawalbasi Kooer^ is the heiress at law of 
Bahore Narain^ and in possassion ,*and to fender such 
gift valid, her consent was necessary, i Strangers Hin- 
doo Law, p. 19; the burden of proof is upon the 
Appellant claiming under this deed, which he has 
failej^ to establish. The effect of the evidence of the 
Kasi is settled by Ben. Regs. XXXVI of 1 793, sec. 6, 
and XXXIX. of 1793, secs, i and 9. 
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The Right Hon. T. Pemberton Leigh : 

Bahore Narain^ whose property is the subject of the 
present liiigaiion, died on the 2nd of October^ 1816, 
He left a dj^ughter, who, it is now admitted, was his 
heiress, and two grandsons, children of that daughter. 
He appears to have had several nephews. On his 
death, his daughter, who lived with him, remained in , 
possession pf Jhis property. 

Some^ of the nephews attempted to disturb Aat pos- 
%essiin. One of,them set up a claim as Kurta-puttra 

V— 23 
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of the deceased. Another produced a deed of heir- 
ship, in which, the title of the two nephews of SkvO' 
Das Narain was recognised, and under those different 
claims they attempted to turn , Mussumat KawaldaS" 
Kooer, the daughter, out of possession. This led to a 
dispute in the Poujdarry Court, and there it was finally 
determined that whatever litigation was to talce place, 
must take place in the Civil Court, and that in the 
meantime the daughter should be left in possession of 
the property. 

In 1817, the plaint in this suit 'was filed by Sheo 
Das Narain, who seems to have been absent at the time 
when Bahore Narain died. After a great many interni'e- 
diate proceedings, and very great difference of opinion 
among the Judges in the Court below, in 1823 a de- 
cision was finally pronounced in favour of the Re- 
spondent, Mussun/eat Kawalbasi Kooer. Liberty to 
appeal was granted, and from that time to 1836, we 
have no evidence of what took place as regards the 
prosecution of that order for liberty to appeal. In 
1831 the original Appellant died. Litigation arose 
with re.«pect to the heirship, which was completed in 
1836, and the order to substitute the now Appellant 
came over in 1839; and from that time to the present 
the delay seems to be sufficiently accounted for, by the 
difficulties which occurred in obtaining copies of the 
proceedings. But the fact is, that from 1816, when 
Bahore Narain died, to the year 1851, in 'which we are 
disposing of the question, possession under a judicial 
title of some sort or other has remained with the Re- 

r 

• spondent, Mussumat Kawalbasi Kooer, and it certainly 
would require a strong case to induce a Court of 
Justice 'to overturn that possassion, under such cir- 
cumstances. 
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I We are very for from saying, that there is not very 1851. 

, great •difficulty in ^^lis case. But the question whi^b 
tre have to consider is, first, whether the otms lying on Pbksao Na- 
s the Appellant, that is to say, on the person whom the 
present Appellant has succeeded, to establish his case 
against the ..heir, we are ^so satisfied, that such a case Koobr. 
was established in the Court below, that against the 
opinions' of the Judges, li^on a point merely of fact 
and the value of evidence, we can safely recommend 
Her Majesty to overturn the judgment. 

The case whic|f is set up on the part of the Appel- 
lant is this. He says, that on the 27th of December^ 

,i 41 o 9 , Bahore Narain having a great regard for Sheo 
Das Narain^ his nephew, -ind hailing no male heir, exe- 
cuted this instrument, and took it either on the 29th 
or 3bth of December^ to the Kazi^ to have it attested 
by his seal, which seems to^have ji^ery much the effect 
of a notarial registration of the instrument. From 
that time until the period of the grantor's death, no 
attempt was ever made to alter that instrument He 
was absent at Calcutta at the time when the grantor 
died, and he was sent for ; he came as soon as he could ; 
before be arrived the grantor had died, and he brought 
forward this claim as soon as it was possible for him 
to do so, consistently with the circumstances in which 
he w^as placed. 

With respect to this deed, there is certainly a great 
deal of evi^encet not at all more, liable to suspicion 
. than all Hindoo testimony unfortunately is, a.s to its 
executit)n at the* time at which it is represented to 
have been •executed. With respect to the direct parol 
testimony, ujpon the point, we can give very little 
wei^ht^tq,it. It seems^to us to be utterly inniirobable, 
ifjrot impossibict that two or three officers who were 
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i^i. in the habit of putting their seals to instruments very 
BaboTkasi frequently, should recollect in the year 18:20,' wha^ < 
Pbrsad Na* took^ place* in the year t8og, the conversation whifH 
tr. then passed, and the explanation which was then givep. 
Ka'walbasu party who brought the deed, as to what the 

Koobr. contents of that deed were, and that they-* should de- 
pose as to all this, with a particularity which, if the 
circumstances had happened only a week bfefore, could 
hardly, in ordinary cases, have been expected, unless 
there were some particular reason or other for its 
having made so strong an impression upon their 
minds. 

On the other hand, there is evidence, probably hi 
very little value, bih: there is the evidence of parties 
on the other side, who, if they swear truly, swear that 
it is impossible that any such deed could have been 
executed. One set cl witnesses swear that the grantor 
was absent Irom the place where the deed is said to 
have been executed, at the time of its execution ; 
another set of witnesses swear that they w^ere called 
alter the grantor's death to w^itness this instrunj^ent, 
which was admitted to have been a fabricated instru- 
ment. No doubt there is great improbability in the 
statement of the last set of witnesses, antf very little 
reliance to be placed on the witnesses on the other 
side. 

The peculiarity of the case seems to depend upon 
that part of the evidence which arises froili the Kasims 
book; and certainly, if nothing more had appeared to > 
us, except that that book had been produced with the 
signature of the Ka;si at the begining, aiid the sig- 
nature of the English Judge at the end, that book 
appearing to have been regularly kept, and this <j[ocu- / 
ment entered there, it would have been such evidence 
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^aS, notwithstanding all the difficulties of the case in 1851. 

res^ectS; would have induced us to say, that we 
, should not recoAimend Her Majesty to confirm the PbrsadNa* 
juilgment .which had been pronounced. But when v. 
we look to the evidence by which that instrument is kawalbasi 
explained, it appears to U5« that all or nearly all the Koobr. 

' value of tifat testimony is removed. It is said^ that 
by the Regulation of 1793, *it was the duty of the 
Kazi to keep copies of the instruments which they 
executed, and it appears to have been so. A witness 
however states, tliaU Kazis in that neighbourhood 
were not aware of that Regulation, that no orders 
had sbeen issued to that effect to them, but that they 
were in the habit of keepir g copies for their own 
satisfaction. How those books of the Kazis were 
bound, *or in what form they were, does not very 
clearly appear; but it seem that ^at some period, 
which must have been after Marche 1818, all the 
books of the Kazis in that district were called for by 
the Judge of the Zillah Court, that they were all 
sent ii^ to him, and that then those books appear to 
have been made up into volumes, and they w'ere 
directed in future to keep records of these instruments 
in volumes, and then those things having been thus 
divided, and apparently made up for each year, the 
Kazt and the Judge, one at the beginning and the 
pther at the end of the document, affixed their signa- 
ture as an autKencichtion of it. 

«If this had been done before 1809, doubt it 
would have had the* greatest possible weight ; but not 
being done till after 1809, and till after this litigation 
„had occurred, .for it is clear it was after March, 1818, 
hecau^ the Kazi brought in his book up to March, 

1818/ and this phiint was filed in 1817; the whole 
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value of that evidence appears to us to depend upon 
this^ is there sufficient proof Jbefore ‘ us, that jtjlirre' 
could he no interpolation of this document in ' the 
interval between the year 1816, when it was firoi 
mentioned by the parties who produced it, and the 
period of Marck^ 1818, or the subsjsquent period, 
at which those records were made up and authen- 
ticated in the manner 'I have stated! We do not 
think, considering the nature of the testimony given 
upon that point, that it affords sufficient grounds for 
us to decide against the opinio/is which have been 
come to below, there being great discrepancy among 
the Judges, and perhaps not, upon the whole, f.very 
satisfactory reasons given by them. 

In the result, therefore, considering that the onus is 
upon the Appellant, considering, as some of their Lord- 
ships are of opinion, that the probabilities of the case, 
independently of the evidence, are rather against than 
in favour of the deed, considering that the Judges of 
the Court below have decided against the claim of the 
Appellant, and that, for at least twelve years, we have 
no satisfactory account of the reasons which occasioned 
the postponement of this appeal, we think it would 
not be safe to advise Her Majesty to reverse the Judg- 
ment. But as there is so much doubt upon the case, 
and there has been so much difference of opinion 
among the Judges who decided it, that though we 
shall recommend the appeal to be» disnyssed, we shall 
not think it fit to give any costs against the Appel- 
lant. 
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Rv.vuf Urjun Sing and Rawut \ ^ ^ 

DoOKjUNSmE ... \Affeltanl.. 


AND 


Rawut Ghui^Siam Sing 


. . . Respondent.* 


On appeal from the Sudder Dewanny Court at 
Allahabad. 

HE question in this appeal arose out of a claim 
ma^e by the Appellants to succeed with the Respon- 
dent, as co-heirs of their father, Gtrdhur Sing^ to the 
ilaka qt Rawutpore^ consisting of twenty-two villages, 
situate in the Zillah Cawnpore^ in Bengal. 

The Respondent was the eldest s8n by the first wife 
of Girdhnr Singy the Raja or Rawut last seised of the 
ilaka of Rawutpore, The Appellants were the sons 
of Girdhur Singy by a second marriage. The Re- 
sponchsnt insisted that, according to the usage and 
custom of the family, the ilaka of Rawutpore was 
ancestral estate and indivisible, and devolved on the 
eldest son, and claimed the entire ilaka as his inherit- 
ance. The Appellants denied the existence of such 
family custom, and insisted on the partibility of the 
estate, and that the same devolved, at the decease of 
their father, on all the sons as co-heirs. 

* The fpllowing genealogical statement of the family, 
and of the succession to Rawutporey appeared from 

* Present c -iM^mbers of the Judicial Committee ^ — The Chief Jus- 
tice of^ the Qotnmon Pleas (Sir John Jervis), the Kight« Hon. Dr. 

Lushlbgton, the Ri^ht Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. • 


i8th June, 
1851. 

Family 
usage and 
custom, for 
eight gene- 
rations, for a 
Zemindary 
estate in Beti* 
to descend 
entire to the 
eldest son, to 
the exclusion 
of the other 
sons, sus< 
tained. 

So held, in 
a suit by 
younger bro- 
thers against 
the eldest bro- 
ther, for a 
partition of 
the ilaka of 
Rawutpore, 
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the evidence in the cause. Rawut Kheem Kurn was 
the common ancestor and fir^t possessor of 
pore\ he had two sons, one named Mokhum Sing, 
and the other Dhttrm Sing. At the death of Rawut 
Kheem Kurn, his eldest son Mokhum Sing succeeded 
to the Musnud anditle of Rawutti, and to the posses- 
sion of the entire ilaka of Rawutpore, and Bhurm Sing 
received maintenance only. Mokhum Sing had four 
sons, and his eldest son Kullian Sing succeeded at his 
death to the Musnud, to the exclusion of his three 
brothers. Kullian Sing had twp sons, and his eldest 
son Mitter Sein alone succeeded to the musnud. He 
had three wives. By the first ’wife he had two <sons, 
Kurn Rai and I^ikramajeet ; by his second wife he 
had two sons, and Heeramun\ and by hin 

third wife he had five sons, Ramsah, Beersah, Muthra* 
mull, Birmh Rai, and Raja Ram. At the death of 
Milter Sein, his eldest son Kurn Rai succeeded to the 
Musnud. Bikramajeet and four sons, named Khurg 
Rai, Gunnesh Rai, Chunderban, and Roop Sing\ and 
Kurn Rai being childless, adopted Khurg Rai as his 
son, who, in virtue of his adoption, ascended the 
musnud, and obtained the title of Rawut. After the 
adoption of Khurg Rai, Kurn Rai had a son by his 
first wife, named Bussunt Rai, but by the custom of 
the family he was held, though legitimate, to be enti- 
tied to maintenance only. Khurg Rai had tw'o sons, 
Pahar Sing, who, in right of being tfee eldest son, 
succeeded to the Rawutti, and Bhoput Rai, who re- 
mained subject to his elder brother. Pahar Sing had 
no issue. Bhoput Sing, the younger brother, had 
issue three sons, named Man Sing, Raja Ram, and 
Khanday Rai ; and Pahar Sing being childless, adopted 
Khunday Ray , who succeeded Pahar Sing to the title 
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• of Rawut^ andjhe possession of the estate of Ravsut^ 
Rawut*Khandgy /?<ii bad issue two sons, named 
Z^rawur Sing^ who succeeded bis father &s Rawut, 
^^and Kullian Sing^ who, after the death of his brother 
Zoorawur Sing, without issue, ascended the musMud. 
Rawut Kullinn Sing ha 4 two sons, Bkugwunt Sing, 
who succeeded bis father to the Rawutti, and Ameer 
who* died without issue. Bhugieunt ^Sing being 
childless, in his lifetime adopted Keerut Sing, son of 
Doonud Sing, one of the descendants of Raja Ram, 
aforesaid, and be succeeded, according to the custom 
of the family, to the musnud. Rawut Keerut Sing had 
oniy one son, named Girdhur Sing, who, after the 
death of his father, succeeded to tie musnud and title 
of Rawntti^ Rawut Girdhur Sing had tw o wives ; by 
the first wife he had two sons, the Respondent, Ghun* 
Siam Sing, and Bheem Sein, 4 ^ ceased, and now repre- 
sented by his son, Rundheer Sing ; by the second wife 
he also had issue two sons, the Appellants, Urjun Sing 
and Doorjun Sing. 

No division of this ilaka appeared to have ever 
taken place, and the eldest son alone succeeded. At 
the time of Bikramajeet, some division of estates took 
place, but it did not include the ilaka of Rawutpore. 

Rawut Girdhur Sing, by a deed dated the 14th of 
April, 1820, constituted his eldest son, the Respon- 
dent, his representative, and nominated him successor 
and heir to tfie eAtire ilaka of Rawutpore^ In 1825, 
Qjrdhur Sing, at the suggestion of the Appellants, 
desired tlie Respondent to allow each of them to have 
the managenfent of a village of the estate; but the 
Respondentf* refused such permission. Girdhur Sing, 
4 iereupoi|[« Jto mark his^displeasure towards Hie Re- 
spondent, and to« induce him to obey, executed an 

V— 24 . 
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instrument, dated the 27th of January^ 1826, whereb}^^ 
he purported to dispose of his estate equaiiy«beti%j;^eji 
the Appellants, who were to have one-half, and the 
Respondent and Rundheer Sing, who were to have the’ 
other halt. This document, however, was unattested, 
and it appeared was not intended by Girdhur Sing to 
be a complete instrument, or to be in any respect 
operative. The Appellanls, however, having obtained 
possession of tlie document, and insisting that it was 
valid and authentic, filed a petition in the Court of the 
Magistrate of Cawnpore, claiming their right to have 
the estate divided betw een them and the Respondent. 
In the course ol this proceeding, Girdhur Sing »pre- 
sented three several petitions to the Magistrate, dated 
the 13th of July^ 1826, the 1 8th of November ^ 
and the 19th of Marchy 1827, in which he disavowed 
this instrument, and declared that, according to the 
custom of the family, the estate was impartible, and 
descended entire on the eldest son ; he was also per- 
sonally examined by the Magistrate of Cawnpore, be- 
fore whom he made the following deposition The 
fact is, I am personally concerned in no dispute ; for, 
as long as I am living, I am the proprietor of my estate, 
and, of course, maintain my children and relatives. But 
the custom in my family has been this, through every 
generation since this estate has come into existence, 
that the eldest son succeeds to the musnud, and the 
estate is held by him entire and undivWed, and that 
the subsistence of the other sons is provided for. At 
present my enemies are embroiling my son5; with the 
view to create some serious dissension in my family, 
and, only a short time ago, they had so far succeeded 
as to alienate from me my eldest son, Ghunsiam Sing. 
Urjun Singy upon that occasion, brought to me b^docu- 
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ment w^iich he had prepared in his own way, and I, 
* ini}rder to intimidate Ohunstam Stngy attached my 
signature to it, and kept it by me; but Utjun Stng, 
without my knowledge, abstracted it, and filed it in 
the Court. I have neither written nor given to Urjun 
Sing that document, nor ha*s such been the custom ot 
my family V §nd did I seriously intend to do so, I 
should have certainly had it attested by witnesses and 
registered in Court/* 

The Magistrate, in order to ascertain the existence 
of the custom, addressed to four neighbouring Rajas 
the^ollowiivg question : — Whether, in the families of 
Raja^ Ranay and Rawuty the estate is divided among 
all the heirs, or devolves on the eldest son alone ?** 
To this question Raja Dan Sing answered, *' That, in 
the families of all such Rajias as receive the kashka 
(or mark of red ochre on t!ie forehead) and sit on 
guddiesy the estate is not divided into shares, but that 
it is customary for the eldest son to succeed his father 
in l\y^ guddy\ that they continue subject to his autho- 
rity; and that such has been the custom in his family 
from ancient times/* The other Rajas returned an- 
swers to the same effect, that the estate was not 
divided into shares, but that the eldest son alone suc- 
ceeded to it. 

Under these circumstances^ the Magistrate dis- 
missed the co^fiplaii^t of the Appellants, stating in his 
order of dismissal, that Rawut Girdhur Sing had full 
authority ^o act as. he had done in nominating the 
Respondent as his successor. . The Appellants, Urjun 
Sing and Dporjun Singy then instituted a joint action 
’ against Girdhur Singy Rawut Ghunsiajp Singy 
and Unndheer Singly in the Provincial Court at Bareilly y 
for a partition. ^ This claim was dismissed, the Couft 
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holding that the Appellants had failed to prove that,* • 
'accdrding to the custom of the f&mily, the estate • 

divisible. This decree was confirmed, on appeal, by - 
the Siidder Dewanny Court at Allahabad, * . 

Rawut Girdhur Sing died in 1834; at his death 
the Respondent succeeded as eldest son, and was 
placed on the tnusnud, TJie Appellants a|L plied to the 
Deputy Collector of the Zillah Cawnporeto have their 
names entered on the registry, jointly with that of 
the Respondent, as proprietors of the estate in ques- 
tion, which the Collector, withoflt inquiry into the 
family custom, allowed, and registered their names, 
with that of the Respondent, in the registry-bool? of 
his office. The Appellants then got possession of 
the ilaka. 


In consequence thereof, Rawut Ghunsiam Sing^ on 
the 24th of Januhry, 1838, filed his plaint in the Court 
of the principal Sudder Amitt^ of Cawnpore^ against 
Rawut Urjun Sing^ and Doorfun Sing^ and Rundheer 
Sing, a minor, for recovery of the entire ilaka of Ra- 
wutporCf consisting of twenty-one villages enumerated 
in the plaint, in pergunnahs Bithoor and Jagmow, in 
the Zillah of Cawnpore. The plaint, after setting 
forth the facts above stated, alleged, that in the family 
of the Rawut, the hereditary estates and property were 
not subject to division, but vested entire in the eldest 
son, whether by birth or adoption, and after complain 
ing of the act of the Deputy Collector fn entering *the 
Defendants’ names jointly with his in the registry, as 
contrary to the rules of Government and the custom 
of the Plaintiff^s fami^ he submitted *the following 
statement First, -That estates hefd ‘'by tfamilies 
of Rajbs, Ras, Ranas, and Rawuts, and the*un^ivided. 
^^ncestral inheritance of the Plaintiff, are notjia&le to 
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* partition on the death of an incumbent, and that the 

7c&9tom of the exclitsive succession of one individual Rawvt 

to the musnuJ, as the chief or head of the family, S’**® 

fannot be disregarded or annulled- Second. That as 
Defendants’ claim for the division of the estate in Sinc. 
question had, in the original suit and appeal, been 
{iismissed^.by the Judges of the Civil Courts without 
a final and conclusive order, how can the Deputy Col- 
lector, in the absence of a hoal order from any of the 
Courts, recognise that claim without hearing even the 
objections of the ‘Plaintiff? Third. That if Bussunt 
Rat, the legitimate son of Rawut Kurn Rai, after the 
accession of Khur^Rai to the musnud, as above stated, 
were deprived of his paternal estate, how can Defend- 
ants, who are by a second wife, be considered, con- 
trary to all former custom and preicription, entitled 
to a share by partition in* the ^nllages of the estate 
aforesaid, which has never been subjected to division ? 

That what had been stated respecting Bussunt Rai can- 
be proved by his descendants, who are present at Ra- 
wui/tore;" and he prayed that the names of the De- 
fendants might be excluded from the register of the 
Collector’s office, and his own restored, agreeably to 
the custom of the family, to the sole possession of 
all the villages (except mouza Kupli) of ilaka Rawut- 
pore, &c. 

The Defendants Urjun Sing and Doorjun Sins', by 
their answer, denied that the eldest son had, accord- 

* ing to the family usage, undivided possession of the 
estate in question, or that it was a rule in their family 
that the property and estates were never divided, or. 
that ^he*>»»rifM</ was restricted to the person of. the 

» eld^t sort, contending^ that thie villages comflbsing the 
estates were ort a former occasion divided between 
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1851. Khurg Rat and Ounnesh Rai, the sons of Bikrcffnaieti^ 
rTwu^ Rats dosceifdants^now held 1 i:te 

Urjvn Sing ntoiiza ^akades, and, in conclusion, submitted ibat 
Rawut the Plaintiff was entitled by law to no mdre than one* 

^SiNG.*^** fourth part of the estates in question. 

The Defendant, Rundheer Sing^ did not ^pear or 
put in an answer to the pla^int. 

The Plaintiff, in reply, insisted that the estates in 
question had been held by his ancestors as undivided 
hereditary property, and denied the fact of the alleged 
partition of the Zemindary by Biktamajeet^ between 
Khurg Rai and Gunnesh Rat\ his sons. 

The Defendants in their rejoinder admitted that the 
disputed talook was an hereditary property, but as- 
serted that the Sastras nowhere prohibited the. divi- 
sion of estates of Haas, Ranas^ or Rawut. 

The Plaintiff entered into evidence, and filed a de 
cree of the Zillah Court of Cawnpore^ dated the 22nd 
of May, 1812, in a suit in which Baz Sing was Plain- 
tiff, and Rawut Girdhur Sing D^'fendant, in which the 
custom of the family for an eldest son to succeed to 
the inheritance, to the exclusion of the younger sons, 
after taking the opinion of the Pundit of the Court, 
was recognised and declared. This decree contained 
the following declaration, ** That as the Defendant 
has held possession of that and several other villages 
from the time of his ancestors, and has airways borne 
the title of Rawut (as appears even from the deposi- 
tions of Plaintiff's witnesses, and the potta grajited to* 
him. Defendant, by the former Collector of this Zillah), 
*no doubt exists as to Defendant being the proprietor 
of mouza Khajooryt as well as of chuk Oodey Kurn/* 
Also a decree of the ^ Provincial Court of * Bareilly, • 
datetd the nth of December, 1819, affirming on ^jppedl 
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^the decision of the Zillah Court of Cawnpar.e in the 
above suit; a decree of the Sudder Dewanny Adawlut 
At^^Uahaiad, btuiiSg date the aoth of Sepiemier*, 
183%, between Gujraj Sing, Appellant, and Pal 

Sing, Bespontlent; and a decree of the Provincial 
Court of Bareilly, dated the 5th of February, 1833, 
in a suit jjn which Lall 2 SAlim and Lall Nurgut Sing 
were Plakitiffs, and Raja Gunga Sing and others De- 
fendants, in both of which cases the* Court bad re> 
cognised and pronounced in favour of the validity of 
a family custom for one member to hold the entire 
estate to the exclusion of the other members of the 
family. He also examined three witnesses of great 
age, and well acquainted with ^the customs of his 
family. These witnesses deposed that, from a very 
early, period, previously to the acquisition of the Bri- 
tish Government of the territory in which the estate 
was situate, no partition had taken* place of the estate, 
and that the rule of succession was, that at the death 
of the person last seised, the eldest son succeeded to 
the entire estate as the Rawut or Raja, while the 
younger sons had only a right to maintenance. 

The principal Sudder Amin pronounced the decree 
of the Zillah Court on the ytli of March, 1839, in 
which he held that the plaintiff had failed in esta- 
blishing his claim, which was ordered to be dismissed, 
with costs. 
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^ The Plaintiff appealed from this decree to the Sud- 
der Dewanny Adawlut of the North-West Provinces, 
*at Allahabad, contending, in tus grounds of appeal, that 
the decree yras against the evidence in the’.)»|pfe., and 
contrary to the maxims of the Sasira 89^'ra¥%si^m ' 

• of hit family. . 'i 

* the Jadge of i the Sudder '^Devanny 
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1851. Court, before whom the appeal came on to be beard, 
with a view' of obtaining an exposition of the law upon 
usjuN Sing subject, submitted the two fcillowing queries for the 
Rawut Aewusi^^i the Hindoo law-officers of the Court: First. 
^”siNG^” If there be certain villages in dispute belonging to a 
/?q;, in which, according to the maxims of the Sastra, 
-division is disallowed, and Che incumbent of it furnish 
his heirs with a document* statinf(, ' that alter his death 
they may take their respective shares/ and then after- 
wards say that ^ he had only executed chat document 
with the view to intimidate the eldest son, and that it 
(the document in question) has not been attested by 
witnesses/ can such document be considered valid, 
according to the maxims of the Sasiraf Second. 
Should those villages not belong to a Iiaj\ (which 
cannot be divided,) but be held in a Zemindary or 
coparcenary tenure (which is subject to]partition ac- 
cording to the maxims of the Sastra), «i>cl the pro- 
prietor of them should similarly furnish his heirs with 
a document containing a permission for them to divide 
the estate after his death, and then afterwards say 
that ‘ he had prepared the document in question 
merely to intimidate his eldest son, and that it has, 
therefore, not been attested by witnesses/ can that 
document be considered valid, according to the 
maxims of the SastraT* 

To these questions the Pundit returned the follow- 
ing answers : —1st. **When it is a^cert^ned that 
dpcunif nt is unattested, and has only been written for 
]Lh<;i:pur(^03^ of iatimidation, it cannot be considered 
valid to the maxims of the Sastra. The 

‘ Vi^^mitriuiay^ 60^ page i, 

line this effect: that a document executed 

by one, who in night and day in R.state^ of intoxication, 
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OT by a female, or a child, or if a document has been 
procured by coercion, as for instance, by means of 

V 'ii'* . • • • 

laUmidation, 84:., it cannot be considered vaiid. The 
words of Vrihaspati^ in Bhagwant Bhaskara^i)i^^i g, 
page 1)/ are these, that a document attested by one 
witness only is incomplete; and Menu has stated, in 
the work entitled Menu 'Smriii [adhyaya 8, leaf 63, 
line 164), tfti^a^ any oral or written engagement which 
may be contrary to the custom of a family, is not to 
be considered valid ; consequently, according to the 
. authorities iibove quoted, a document not duly attested 
by witnesses, or one written in anger, or one which is 
opposed to the custom of a family, cannot be consi- 
dered valid agreeably to the maxims lof the Sastra'^ 

2nd. ^ Villages appertaining to a Zemindary can 
be divided without the authority of any document ; 
however, if a document be written in the manner men- 
tioned in the question, it cannot be considered valid 
and he cited in support of this the authorities quoted 
in his answer to the first question, and proceeded, 
“ therefore, if (according to the above authorities) a 
documSnt bearing the attestation of one single witness 
is to be considered invalid, how much more will not 
the validity of that document be questioned which has 
not been attested at all 

That Judge afterwards put the following further 
questions to the Pundit of the Court for Ais second 
opiQioii : — Firs*. “ If it be customary in any Raj for 
the eldest son to succeed after the death of his father, 
and this ouatom be an ancient one, can any incum- 
bent, according to the maxims of the Sastra^ divide 
the Raj in ^guestion among his sons, contrary to the 
^ said custom 

'^SecQfid* “ If in a Zemindary estate, also, it be an 
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ancient custom for the eldest son alone to succeed to, 
i| after tlie death of his father, is an iiii mediate pos- 
sessor. ur.der such circumstances, authorised by the 
Sasira ^o divide that estate among his sons, contrary 
to the said custom of his family?*^ 

To these questions the Pundit returned the follow- 
ing answers -.—First. No division of a Raj can be 
made with propriety by ady one, if th,e doings so should 
be contrary to an ancient custom, for the Sastra re- 
quires that the custom . and usage of a family should 
be principally observed, and consequently the page 
and line of works containing the doctrines of Rishi 
Eswara (or holy legislators) which have been quoted 
in the answer to Hhe following second question, are 
quite sufficient to show the reason why an estate of 
this description cannot be divided.^^ 

Second. “ Agreeably Jto the doctrine of Mitaeshara 
Viromitrodaya and Menu Smriti, &c., no proprietor 
(nor his heir) can infringe an ancient custom, and 
cause the division of an estate to be made, which, for 
several generations, has never been divided, in ob- 
servance of an old .standing custom of the family in 
whose possession it has been, for the Sastra admits 
the pre-eminence of the custom and usage of every 
family. In the work entitled Menu Smriti {adhyaya 4^ 
patragi^ sloka 178), the words of Menu are these : — 
'That every one should observe the custom which his 
father and grandfather have observed, ai?d that to act 
contrary to it would be improper.' The words of 
Ktityayana Rishi Eswara are these I hat one 
should observe the custom and usage ^of his family 
which may have existed for several genexations and 
in ^^patra (leaf) and page of the pothi (or boo^), the'* 
words of Vrthaspati are ^ to this effect ‘ That what^ 
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ever njay be- the standing custom of a country, caste, 1851. 
^>|TamiIy, it sljould &e observed, and not .infringed/ 

In *Pothi Karka^ 9# the words *of Yag- Urjun Sing 

nyawalkya are as follows : — * Whatever may be the Rawut 
custom of a country and family, it should be ob- ^*sing.^** 

served/ Jn Potki MenUy adhyaya 8, pair a 152, p. 2, 
the words^' Of Menu Rishi Eswara are these : — ' That 
the ancient usages and customs established by ances 
tors and other virtuous persons, w'hich have obtained 
in a country and caste, should be maintained, and not 
set aside consequently, no person or * his ’ heir has 
th^ power, according to the above authorities and 
maxims of the Sastra^ to divide ♦ an hereditary pro • 
perty, contrary to the usage and custom of his family, 
because it is necessary for every one to follow a custom 
which has been observed by bis father and grand- 
father from generation to generation, and not to act 
contrary to the maxims of the Sastra,*' 

Mr. Tayler recorded his opinion on the appeal on 
the 28th of April, 1841, as follows That from 
the Pundit's bewusta, any property, the division of 
which may not be prohibited by the maxims of the 
Sastra, can, though a partition-deed may not be forth- 
coming, be divided into shares ; and that when such 
a property happens to be a Zemindary, as in the case 
under consideration, nothing can hinder it from being 
* diyided agree^ldy to the maxims of the * Sustra ; con- 
sequently, the reasons given by the principal Sudder 
Amin in Jiis decision in this cast are correct and just /' 
but he ordered, that the papers of this case be laid be- 
fore anothe/. Judge, that final decree might be passed 
for di|ftiissing the appeal and claiu of the Appqjlant/’ 

^ The proceeding^ werelhen laid before Mr. F, Currie, 
another •Judge, of the Sudder Court, who recorded liis 
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1851. opinion as follows: — ‘‘I am induced to differ^, for the 
Rawut following* reason, in opinion from lAx.^Jayler^ Ju 4 g^ 
Urjun Sing Qf ^i|js Court. I consider it satisfactorily proved that 
Rawut from the time of the sons of Bikramajeet iwho must 
^s'ing!^^ have lived many hundred years ago ; and from whose 
time no less than some eight generationsvmust have 
passed) this estate has *never been div|<it!<l, and that 
every eldest son of a deceased incumbent has invari- 
ably succeeded his father by being elected the Rawut 
and sole possessor of the estate in question, and that 
when an incumbent has happened to be without a son, 
he has adopted a brother or a brother's son, and^ap- 
pointed him his atuccessoc, and the exclusive pro- 
prietor, of the said estate.*' He then proceeded : — 

“ For several generations previous to the accession of 
the British Govt^rnment in this country, as well as up 
to the present period, ^no custom of division has ever 
obtained, and the eldest son alone of every incumbent 
has succeeded to its sole possession ; Plaintiff's claim, 
therefore, that the estate .should be continued to him 
entire, on the ground of his being the eldesfi son, 
is consequently just and reasonable." And it was 
ordered, that the papers of the case be laid before the 
third Judge of that Court for final orders. 

The appeal was next laid before Mr. Thompson^ 
another of the Judges of the Siidder Court, who con- 
firmed the view taken by Mr. Ourri^y an,d pronounced 
the final judgment of the Court on the 30th of Sep- 
tember y 1841, the material part of which was as fol- 
lows : ~ " In my opinion, also, the circumstance of the 
non-division of the estate in question for the last seve- 
ral ctrpturies, and its having been held solely by the ^ 
eldest son, as asserted by th e* Plaint if! , are fully .pro vdit 
by the papers of the case, and that no reason or argu- 
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tneat has beep advanced by the Defendants to dis- 
the above assertions of the Plaintiff, or to leac], 
to a different "conclusion. Consequently, ?is many 
other cases similar to the one under consideration 
have formerly lieen decided by the Court, agreeably to 
the usages and customs of families (and the records 
of which adduced by \^ay of precedents), the pre- 
sent case afso requires that it be decreed likewise, 
agreeably to the usage and custom of the Appellant's 
family, by which he, the Appellant, is e. aided beyond 
a doubt to the reftovery of the entire estate in ques- 
tion.’* In concurrence, therefore, in opinion with Mr. 
F. Gurrie^ it was ordered that the appeal and claim of 
the Appellant be decreed, and the decision of the 
principal Sudder Amin of Cawnpore^ dated the 7th of 
March^ 1839. be reversed, and that the costs of both 
Courts, with interest thereon, from the date of the 
decisions to the date of payment, be levied from the 
Respondents. 
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Against this decree the present appeal was brought. 

The Appellants contended that the appeal was erro** 
neous, — 

First. Bec'juse the Appellants and the Respondent, 
and Rundheer Sing^ were, according to the deed of 
partition of the 27th of January^ 1826, and by the 
Hindoo law, entitled to the property in question in 
^qual sbarefls ; aifd that the proof on the part of the 
• Respondent, that, according to the custom of the 
family, *he, as eldest son, exclusively succeeded to the 
property wiiolly failed. And 

Secondly. .Because the decree of the Sudder Court* 
wasf contrary to Ben. Regs. XI. of 1793, ^and II. of 

1.80V 
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The Respondent submittedi that the decree appealed 
« from was right, according to Ikw, and the evidend^ in 
the cause, — 

First. Because, according to the family custom, the 
ilaka of Rawutpore conslMviitd an indivisible estate of 
inheritance, which descended entire to tHe^jeldcst son, 
in exclusion of the other sons. And 

Second. Because such family custom * was in con- 
formity with the Hindoo law. 


Mr. Stuart^ Q. C, Mr. Fors^rth^ and Mr. Maule^ 
in support of the appeal, cited Rajah Deedar 
Hossein v. Ranee Zuhoor oon-Niasa {a). 

Mr. Wigraniy C., Mr. Lloyd^ Q. C., and Mr. 
Edmund F. Mooter for the Respondent, were 
not called upon to address their Lordships. 

Judgment was dtlivereil, as follows, by 

The Right Hon. T. PEMBERTON LEIGH : 

We do not think it necessary to call upon the Re- 
spondent. The only question in the case is one of 
the family custom and usage. Upon the acts df the 
party and the nature of the property, the question is, 
whether this property descends entire, or is divisible. 
Now, upon that point it is said, that it is very possi- 
ble the party may have property which is subject to 
division. It is very true, that the circumstances and 
nature of this property are only n^ateri^l, as forming ' 
one item on the question of probability, whether this is 
or is not divisible property, whether in our opinion it 
is a Raj^ and, therefore, possessing whatever rights 
‘ belong to property of that character. 

By a decree, which was made in the ‘year it 

(a) z Moore's Ind. App. Cases, 441. 
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is stated distinctly, that ''as the Defendant has held 
possession of the various villages from the time of bis 
» sTiv^eltors, and has ahvays borne the title of * Rawtti** 
(as appears even from the depositions of t^laintiif's 
witnesses and the poita granted to him^ Defendant, by 
the former collector of this ZillahJtiio doubt exists as 
^ to the Defjpxidant being the proprietor of mouza Kha^ 
ioory, as wgSl as of cAwk Oodey Kurn^ 

Now, as <0 the nature of this property, it appears 
that the father of the present parties, unfortunately, 
was trouoled vvith very disobedient sons, who quar- 
relled among themselves, and that he made different 
dispositions at different times ; first, in favour of one, 
and then in favour of the other, ^and probably made 
declarations. But in 1827, he was examined before 
the acting Magistrate of the Poufdarry Conti of Cawn^ 
poro^ and being called upon to state the nature of the 
dispute existing between himself •and his sons, he 
stated, as to this property, as follows;— ' The fact is, 

I am personally concerned in no dispute, for as long 
as 1 am living, I am the proprietor of my estate. But 
the ciistom in my family has been this, through every 
generation, since the estate has come into existence, 
that the eldest son succeeds to the musnud^ and the 
estate is held by hi.n entire and undivided, and that 
the subsistence of the other sons is provided for.’" 

In 1827, it appears that the Magistrate thought it ne- 
• cessary to inquire auto the custom, with respect to the 
division of estates of RajaSy and got certificates from 
^our RajaSy as to that custom, and the statement made 
in answer bjr Rq/a Dan Sing was, '' that in the families 
of all such Rajas as received the hashka (or mark 
of redfpehre \)a the forehead), and sit on guddies, the 
.,^stat2 13 hot divided into shares, but that ft is cus- 
ternary^ for the ^eldest son to succeed his father in^he 
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i^S>« guddy ; after that they continue subject to his autho* 
rity, and that such lias been the custo/n in his family 
Vkjvk Sing from ancient times.” StatemenTcs to the same etfhct 
Rawut were sent by the other three Rajas. 

Sing. addition to thisi we have the pedigree of this 

particular family taking it up from the time of Rawut 
Kheem Kurn. It appears there had been, I think, 
eight descents, and in three or four at lea ^ of these, 
there having been more than one son, the property 
had not been divided between those sons ; one very 
remarkable case is this, that Rawut Kurn Rat having 
adopted a son, that son proceeded to deal with the 
property as an undivided estate, and excluded an after* 
born natural son of Rawut Kurn Rat. There are other 
cases in which, had there been the liability to division, 
that division might have taken place. 

Then it is said, that it appears at the time of Bikra* 
majeei^ there was divisfon of a portion of this Raj, 
and that it was divided between two sons of Bikrama^ 
jeetf Khtirg Rai, who wds adopted by Kurn Rat, and 
Gunnesh Rai, w^ho was the next son of Bikramajeet . 
Now, with respect to that, it is necessary to make out 
that the property, which was then the subject of divi- 
sion, was the Raj of Rawutpore. I cannot find that 
there is any evidence at all to that effect ; all presump- 
tion is to the contrary, because Khurg Rai would have 
been in possession, at all events, of half that Raj^ and 
the property slated is not the Raj of Rawutpore, but 
the Zemindary of Bikramajeet. Now that portion of 
the Zemindary has remained, it appears, exempted ; 
if it had been part of Kawutpore, it would have been 
subject to the same state of things. 

Under these circumstances, therefore, the judgment 
will be affirmed, and of course ia the usual way, with 
costs. 
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Musadee Mahomed Cazum She. 

RAZEE 


E.| 

. . r Appellant 


and 


Meerza Ally Mahomed Shoostry. ) 

and Bebee Mariam Begum 

On appeal from the Supreme Court at Bombay* 

• 

This was an appeal from an order in the Supreme 
Court at Bombay^ allowing a general •demurrer by the 
Respondents to a bill filed by the Appellant against 
the Respondents. 

The Bill stated, that Aga Mahomed Rahim Shera* 
zee, of Bombay, merc’nnt, being largely indebted, 
to the Appellant upon an account stated and settled, 
and for other advances, amounting together to the 
sum of Rs. 324,500, 


14th May, 
1851. 

A general 
demurrer, on 
the ground of 
the subject* 
matter of the 
suit being res 
judicata t al- 
lowed to a 


suit brought 

1 • * ... in the Su- 

by an indenture, dated the 30th preme Court 

of December, 1845, and made between Aga Mahomed 

Rahim Sherazee of the one part, and tl»e Appellant 

property, 

resent : Members the Judicial CmvniUee,^T\i^ Chief Jus- which ap- 
tice of the Common Pleas (Sir John Jervis), the Right Hon. Dr. statements*^* 
Lfishington, the Right Hon. T. Pemberton Leigh, and the Right t**® ^>*1 to 

in the Same Court, in which the Plaintiff had Intervened Jy 'petition,* 
and* obtained some order, the nature or effect of which was not stat^ 
and did not appear upon the Record then before the Court. 

V~»6 
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of the Other part, absolutely granted, bargained, sold , 
aliened and released to the Appellant, his heirs, 
-executors, administrators and assigns, ^ one undivided 
moiety or equal half part of and in all that pieCe or 
parcel of land or ground upon which Aga Mahomed 
Rahim Sherazee had formed a dock for the building and 
repairing of ships, called the “ Mazagone Dock,*' in the , 
island of Bombay^ together with one undi dded moiety 
in the houses, buildings and appurtenances to the 
same premises belonging or appertaining : to have 
and to iiold the dock, hereditaments and premises 
unto and to the use of the Appellant, his heirs, 
executors, administrators and assigns* That the Ap- 
pellant thereupon ^entered into possession of the dock 
and premises, and became jointly interested therein 
with Aga Mahomed Rahim Sherazee. The Rill fur- 
ther stated, that shortly after the conveyance to the 
Appellant, Aga Mahomed Rahim Sherazee conveyed 
unto Hajee Goolam Hoossein Sherazee^ his heirs, 
executors, administrators and assigns, the remaining 
moiety of the dock, hereditaments and premises. The 
Bill further stated, that the Appellant and * Hajee 
Goolam Hoossein Sherazee^ being so jointly entitled 
to the dock, hereditaments and premises at Maza^ 
gonOf entered into an agreement in writing with 
the Peninsular and Oriental Steam Navigation Com- 
pany, for a lease to the Company of the dock and 
premises; whereby it was stipulated^ and agreed; 
that the docks and premises should be completed by 
the Appellant and Hajee Goolam Hoossein^ Sherazee^ 
or at their or one of their personal expense ; and 
the channel leading to the docks cleared, and the 
docks kept in repair by them, or one of them,, (in like 
mannesr; and that it was stipulated by sufeh ’,agree> 



ON Al’PBAL PROM THfe BAST INDiRS. 


189 

^mrati'^hafif the propriek)rs of the dock and premises * 1851. 

failed to keep tHe same in repair, any amount of 

money disbursed by the Company for that purpose 

or otherwise^ should be deducted from the rant to be Shsrazkb 

paid for the ^dock and premises. That the Company Ally 

entered into possession of the dock and premises, and Mahomed 
y ^ Shoostry. 

that large sums of money had been expended by the 
Appellant in the completion, perfecting aud repairing 
the same. That the sums so laid out and expended 
by the Appellant ameunted to Rs. 25,800 and up- 
wards; and that no part thereof was defrayed by //a- 
fee Geolam Hoosein Sherazee^ who died in Jidy^ 1847. 

That by a decree, dated the 25th of November^ 1846, 
made in a certain cause on the Equity side of the Su- 
preme Court of Bombay^ wherein the Respondents, as 
residuary legatees of one Mahcaned Aily Khan, were 
Complainants, and Aga Mahomed Rahim Sherazee^ as 
the personal representative of Aga Mahomed Shoostry^ 
who was the executor of the last Will of Mahomed 
Ally Khquy was Defendant; it was ordered and de- 
creed, among other things, that Aga Mahomed Rahim 
Sherazee should pay into the bupreme Court the sum 
of Rs. 11,74,459 and 65 reas. That at or previous 
to the time of the conveyance of the moiety of the 
dock and premises to the Appellant as aforesaid, the 
Apj>ellant had no knowledge or information whatever 
of or •concerning the* proceedings or any of them in 
the Jast-mentioned suit, or of the fact that any other 
suit, action *or cause or proceeding whatever was 
pending, in an;^ way affecting or relating, or which 
could -affect or •relate, to the dock, hereditaments 
‘and^prenrises, •or other th§ property, lands and gdods 
theretofore of Aga Mnhomed Rahim Sherazee. That 
the Sheriff* of Bombay^ on the i8th of ’1847, 
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1851. acting under certain writs of sequestrati:6n iQ kim 
directed and issued out of the Su|(^reme Court, fn the 
^Cazum** cause above-mentioned, entered upon, seised and se- 
Shbrazib questered the dock or docks, hereditaments and pre- 
MberzaAlly noises, and thenceforward^ held, and still Ri the date of 
ShocStrv Complaint continued to hold, 

the dock, hereditaments and premises hi sequestration. 
The Bill then stated, that shortly after such seques- 
tration, and on the 8ih of Aprils 1847, Appellant 
presented his petition (a) to * the Supreme Court for 
the purpose of supporting and making out his right, 
title, claim and interest in and to the docks, heredita- 
ments and premises in opposition to the claim made 
by the Sequestrator. That divers proceedings were 
takf-n, relative to the claim of the Appellant to the 
dock, hereditaifients md premises, before the Supreme 
Court ; but that the Appellant failed to make out to 
the satisfaction of the Court, that the consideration 
money for such moiety or undivide,d part of the dock 
and premises had been paid, and that the clajm of the 
Appellant was, therefore, not allowed. That no pro- 
ceedings whatever had been taken by any party claim- 
ing title or interest in respect of the moiety of the 
Appellant in the dock and premises, for the purpose of 
invalidating the conveyance to him| the Appellant, of 
such moiety, or by establishing a title in opposition , 

(fz) It appears from a report of this case, nom, ** Mushedy Kazim's 
claim,” Perry's “ Oriental Cases,” p. 35, that the mode in which the 
Plaintiff intervened in that suit was by filing a petition and apply- 
ing by affidavit to be allowed to go before tire mister and to exa- 
mine witnesses, pro interesse suOf when the Gqi^rt, with the consent 
of ^le parties, examined the witnesses viva t/oco, and^directed 
to try the right in question, and that after a trhil, f^hich laste ' ' jve- 
ral days, the Court, on the 14th of Novemhor^ 1848, decided against 
the validity o^" the Plaintiff's claim. 
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to that of the Appellant, or in priority over his title. 
•And that no jlecrce*or order of the Supreme Court had 
ever been made, declaring the validity of the Ap* 
pellant’s title, or for the delivering up of the convey- 
ance ^ndjother evidences of title to any other person. 
That thA Peninsular a'hd Oriental Navigation Com- 
pany paid into the# Supreme Court the sum of 
Rs. 28,219, qs and by way of rent for the dock-yard, 
and that such sum had since been paid into the bands 
of the Sequestrator. And the Bill further stated, that 
the Appellant was entitled to have the moiety of the 
^dock and premises delivered over to him out of the 
bands of the Sequestrator, at^ to have it declared 
that the same was freed and discharged from all claim 
and interest of the Respondents or either of them, and 
to hold the same freed and discharged accordingly. 
And the Bill prayed, thaP the Appellant might oe de- 
clared entitled to a moiety of the docks, &c,; and 
that the rents thereof, which had come into the hands 
of the Sequestrator, might be delivered up to him, 
And that in case he should be unable to make out a 
good and sufficient title to the whole of the moiety^ 
he might be declafed to have a good claim and charge 
on such moiety for such monies as he should be found 
to have paid therefor and expended thereon, and to 
have alien on the sum of Rs. 28,219 paid into Court, 
and for^eiier^al relief. 

To this Bill the Defendants filed a general demurrer 
for want of equity. 

The, demurrer came on for argument before the 
Supreme Court, on the 14th of Afay, 1849, wiienjthe 
^(Sourt took time to consider the judgment. 

« On the 17th of Mayt 1849, the Chifef Justice (Sir 
Erskine Perry) delivered the judgment of thq Court, 
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that the proceeding by the Bill was an attempt to re* 
agitate a claim which had been previously disposed of 
by the Courtj and was, therefore, res judicala^ and 
ordered the demurrer to be allowed with costs. 

From this order the present appeal was biQugjit 

Mr, Lloyd^ Q. C., and Mr. Fulton^ for tW Appel- 
lant. 


This demurrer was improperly allowed. The pro- 
ceedings of the Court on the Appellant’s petition, and 
the order dismissing the same, did not constitute a 
bar to the Appellant filing {a Bill in respect of tho, 
matters therein complained of, as it is not stated in 
the Bill that the whole claim for relief prayed for had 
been previously disallowed by a Court of competent 
jurisdiction, rhe Defendants are bound* to show 
that the subject-matter of tffis Bill was the same as 
was adjudicated in the former suit, and that the right 
came in question before a Court of competent juris- 
diction, and that the result was conclusive so as to 
bind the judgment of every other Court. Behrens v, 
Sieveking {a). That case, it is true, was upon a plea, 
but there is no difference in this respect between 
a plea and a demurrer. How is it shown that the 
matters alleged in the Bill are the same as in the 
petition ? And how can it be said that it was res 
judicata^ when the order made by the Court does . 
not appear? — [Mr. Pemberton Leigh : Is not the fact 
of the former suit having been before the 'same 
Court, and part of the Records of the Court, im- 
portant ? Might not the Court look to those p/oceed- . 
ingsPJ — Those proceedings were not before the Cob, rt 


(d) 2 Myl. & Cr. 602. 
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wb<%D the demurrer was aigued, and the Court 1851. 
could ^not incorporate them with the Bill.— [Mr. motaw 

Pf^nberton Leigh : *As the Bill is framed* the Ap- 
peHant claims, first, an absolute riglit by purchase to Shisazib 
one moiety, and then he claims a lien on the whole mbbrzaAlly 
property for sums expended by him upon the pre- 
mises. NfiAv, if such a case as this was in the Courts 
here, woulft he not proceed by petition, as the Plain- 
tiff did, and would not the Court refer the matter to 
the Master, upon whose report liberty would be given 
him to proceed at law by ejectment? Or if the matter 
was too complicated for adjudication upon the record, 
then the Court would give him leave to file a Bill for 
the purpose of raising the question nece.«snry to the 
investigation of his title. Now, as such a course, which 
would be obvious and proper, has not been pursued, 
would it not be assumed that the Court was satisfied 
upon the facts disclosed in* the petition, and the evi- 
dence brought forward by the Appellant, that his claim 
was untenable ? and, as he has neither excepted or 
appealed from that decision, could he bring a fresh 
bill fftr the same matter, without such bill being de- 
murred to ?J — He might have brought an equitable 
ejectment. Ansdell v. Ansdell (a), Ricardo v. Gar- 
cias (i), Pickford v. Hunter [c), Hyde v. Edwards fd), 

Vin. Abr., tit. “ Decree,” were referred to.— [Sir 
/ohn Jervis-. Is not the case, Robson v. The Attorney- 
General (^), jn point?] — The present Bill was a proper 
proceeding, and in conformity with the practice of the 
■Supreme, Court ; and upon the facts stated therein, 
the Appellant was entitled to the relief prayed. 

(«) 4 Myl^A Cr. 449. (i) ij CIlc. & Fin. 368. 

(f) 5iSim,*i3i. (i) IJ Beav. 160. 

o («)*io Glir. & Fin. 471. . 
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Mr. Turner^ Q. C., and Mr. Leith^ for the Re- 
spondents, were not called upon. 

The Right Hon. T. PEMBERTON Leigh ; 

This case has been argued with very great ingenuity^ 
and many points brought forward ; but the whole 
question which we have to determine/ whether 
upon this Rill, it appears that the Plaintiff ^ght to be 
permitted to prosecute this suit \ whether he has 
grounds upon the state of things presented on the 
record, for saying the suit ought to proceed. 

Now the facts appear to be these In the year 
1845, the present Appellant represents that he pur- 
chased a moiety of the properly, which is the subject 
of the present suit, Irom a person named Sherazee\ 
that a conveyance was made of that moiety in con- 
sideration of a sum of money partly then owing, and 
partly paid as a furCher coitsideration for the purchase \ 
that he entered into the possession of that moiety 
jointly with the proprietors of the otfier moiety, and 
that they together agreed to let it to the .Streaili Navi- 
gation Company at a rent, a part of the agreement 
being, that the lessors should keep the properly in 
repair, and that if it was not sufficiently kept in re- 
pair, then the lesses should be at liberty to deduct 
the expenses of repair out of the rent; that in 1847, 
large sums had been expended by the Appellant on 
account of these repairs under this agreement, and . 
that no part of those sums was contributed by the 
other tenant in common. He then states, that a 
decree was made, on the 25th of November^ 1846, 
against Sherazee^ for the payment of a large sum of 
money in a suit which had been instituted, and that ' 
under proceedings in that suit .the Sequestrator took^ 
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possession of the. estate as being the property of 

' ^Serazee- In this ^state of things, I japprehenti, 
according to the state of this record, the Plaintiff’s 

• course was perfectly plain, and there was only one 
course that he could lake, as I understand the prac- 
tice her^.,^ he had a legal title to one moiety of this 
estate, tb& whole of which had been seized by the 
Court as belonging to another person. The Appel- 
lant’s Counsel said he might have proceeded, if he had 
chosen to incur the consequences of contempt, with- 
out any application to the Court, by a proceeding in a 
Court of law. He did not adopt that course, which 
if he had would certainly not hav|( been a very wise 
one. But he presented a petition which be states in 
the was ** for the purpose of supporting and 
making out his right, title, claim, and interest in and 
to the dock, hereditaments* and premises, in opposi- 
tion to the claim made by the Sequestrator.” Now 
according to the case which he had made, the course 
to be taken watS perfectly clear ;if he had a legal title, 
he was to be at liberty to assert that title to the pro- 
perty which was in dispute ; that is to say, the lien 
which he had upon the rents and profits. I appre- 
hend that the usual course would be by an inquiry 
before the Master, or if it could not be so done, then 
it would be the subject of a suit, which the Court 
would give |iim liberty to institute, for the purpose of 
ascertaining and determining those rights. Now what 
the order was that was made upon that petition does 
not appear, and the Appellant has strongly pressed 
upon the ^Court that fact, by saying, how can it be. 
said t^at *{he matter is res judicata^ when from all 

* that' appears in these- proceedings there waS no deci- 
sion at all ? Bui does the Appellant state anything 
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in his Bill that shows, supposing such Bill to he pend- 
ihg, that he is at liberty either by any order of. 
Court, or from any inherent equity in himself, to in- 
stitute this suit ? If he has not told us what order 
was made, he must take the consequences : we must 
assume that it was an order Which either entirely dis- 
allowed the claim, or allowed him to take ^'^ome pro- 
ceeding which he has not thought fit to adopt. In 
that state of things, how is it possible to say that this 
Bill is one that ought to have been maintained ? It 
is said by the Court below that he is concluded, that 
that order, if erroneous, cannot now be appealed 
against. It may be loiecessary, if lie has any ground 
of complaint against that order, to make some special 
application for the purpose of impeaching it ; but»whe- 
ther such application would succeed or not, is not the 
question now before us : "the only question that we 
can determine is, whether the present psoceeding 
taken by the Appellant was a fit and proper proceed- 
ing, and one which the Court ought" to have main- 
tained. We think it is not ; and, therefore, the tfrder 
allowing the demurrer in the Couit below must be 
affirmed, and with costs. 


24th April, 
1852. 


In Rb 
Musadbb 

Mahomed * Present : Members of the yudicial Committee Cran-“ 
Cazum worth, the Right Hon. Sir James Knight Bruce (Lord Justice), the 

S^HKRAZER# ^ 

Chief Justice of the Common Pleas (Sir John Jervis), the Right 
Leave given Hon. Dr. Lushington, and the Right Hon. Sir „ Edward Ryan, 
to appeal, 

under circiim- ^ ^ ^ ^ 

stances, though the time limited by the Bombay Charter ha^ expired, 
and the decree .o( the Court below sanctioning the sale of real estate, 
he subject of the suit, had been partially acted on ; the petitioner under* 


In RE Musadee Mahomed Cazum Sherazee.'’^ 

In consequence of the intimation contained in the 
above judgment, Musadee Mahomed Cazum Sherazee 
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presented a petition, praying for leave to appeal from i 85 >< 

* the Order of the Supreme Court, dated the 14th of in ke . 

' !(9aember, 1848, maftle in the suit mentioned in the 
BUI. * * „ Cazom 


Sherazbe. 

^ The petition now came on for hearing. 

Mr* Q. C., aod Mr. Forsyth^ in support 

of ^'.e petition, ^ 

Submitted, that it was a case for the indulgence of 
the Court ; that, although the time limited by the 
Bombay Charter |or appealing had expired, yet that 
the delay arose from the petitioner having been ad- 
vised to file a Bill instead of appealing against the 
Order of the Supreme Court ^ 

Mr. Leithi contra^ 

Urged, that it was not such a case as justified the 
exercise of the discretionary pdwer vested in the 
Court, as the Sequestrators had proceeded to sale, and 
had already sold portions of the estate, the subject of 
the suit in which the petitioner had been admitted to 
intarvene, and had been allowed to examine witnesses, 
pro interesse suo, which portions were then in the pos- 
session of the purchasers, whose title w^ould be affected 
by the admission of the appeal. He insisted, more- 
over, that an appeal would not lie from the Order 
dismissing the petition, as the sole question that could 
be raised ^upon appeal was the credibility of the wit- 
*nesses, which "tlie Court below had discredited. San- 
tacana^ v. Ardevol (rt). In re Sherwin {b), 

(a) I Knapp’s P. C. Cases, 269. (b) Moore’s P. C. Cases, 3 1 1 . 

•• taking not to disturb the possession or title of the purchasers of any 
part of the property actually sold ; to give security for costs, and to 
** abide by any .order which the Judicial Obmmittee might think fit to 
make, .touching the matters in dispute. 
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Lord Cranworth : 

# 

Their Lordships have considered whaf course tlj^ey , 
ou^ht to take in this case, which is one oi some em- 
barrassment, because the parties i n Bombay^ after the 
adjudication upon tlie reference, pro interesse suo, took 
a proceeding which has been deicrminedj first, by a 
Court of competent jurisdiction at Bombay, and after- 
wards by this committee, fo have been erroneous ; 
and having failed in that proceeding, the consequence 
has been, as we are told, that the property in question 
has been sold and persons have acquifed title under 
that sale, which they had Vight to consider an effec- 
tual and valid title against all the world. 

Now we are inclLied to think that it may be rea- 
sonably said that the course which was taken by the 
parties, though erroneous, may have been taken bond 
fide, under the belief that it was the proper course. 

I cannot say I am myselY perfectly satisfied that it 
was so ; I should like, on that subject, to have had 
an affidavit explaining why it was, and showing it was 
altogether a mistake from the beginning. The diffi- 
culty we have had has arisen from this, that pur< 
chasers, third persons, innocent persons, have ac- 
quired a title, or certainly may have acquired a title, 
which may be affected by permitting the party now to 
appeal. At the same time, we think, we see a course 
which may give the petitioner what he wants, and 
protect any purchaser. The order we. shall make is 
this, and if the petitioner do not assent to it, his peti- 
tion will be dismissed. *'The petitioner consenting 
and undertaking that he will, under no circumstances, 
disturb, or attempt to disturb, the possessi^^n or title 
of the purchasers of any part of the property seques- 
tered, and since sold, let him be at liberty, within, six 
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calendar months, to appeal against the order of the ^8$)^ 
oi November, 1848; giving security for costs to 
• tBe^ftjount of ;Ci5oo f this undertaking of the peti- 
tioner not to prejudice any right he may have against ^Cazwm ^^ 
the purchase mcniey of the said premises, or any part 
thereof; and also consenting and .undertaking to abide 
by any or&er* which the Judicial Committee may think 
fit to make,' touching the matter in dispute, and the 
costs of the proceeding.” 


▼ 


Nawab Amin-ood Dowlah and 
others^ 

AND 




Syuu Roshun Ali Khan and Fa- 


tima Begum 


I 


Appellants, 


Respondents,* 


On eippeal from the Sudder Dewany Court *t Alla- 
habad, Bengal, 


IN this case, the only question between the parties 
was the validity of a nuncupative Will of the late 
Nawab Moatumud-ood-Dowlah, declared by him on the 
and. of May, 1832, whereby he gave and bequeathed. 


sistjune 

i8s«. 


A nuncupa- 
tive Will by 
a Mahotnedan 

^ of the Shias 

® •Present; Members of Judicial CommiUee ^ — The Chief Jus- 

lice of the Common Pleas (Sir John Jervis), the Eight Hon. Dr. fntmOT^t 

Lushington, the Right Hon. T. Pemberton Leigh, and the Right than one-third 

Hon. Sir Edward^yan. hdd’vMM by. 

. / j .1 th? Mahome- 

dan iaw^ and effect given to the bequests. 

Sefnble, — Such verbal bequests would have been valid, even if beyond 
ay third of the testator's estate, provided the hftrs concurred in the 
bequests. 
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among other bequests, a monthly allowance of Rs. 
300 to each of the Respondents, Roshun Ali 

Khan ^nd Syud Shah Newai Khanty since deceased, 
and now represented by the Respondent, Fhtima 
Begum. 

The parties were *Mahomedans of the sect. 

The bequests made by the Testator in favour of the, 
Respondents and others, amounted to less than one- 
third of his estate. The Appellant, Nawab Amin- 
ood^Dowlahy was the son, and the Respondents re- 
lations and dependants, of the Testator. 

f 

The deceased formerly held the office .of prime 
minister to the King of Oude. He left the^ ser- 
vice of the Kingv^of Oude^ and settled xw Cawnporey 
in the presidency of Bengaly whither he was accom- 
panied by the Respondents and other members of 
his family. By an agreement entered into between 
the King of Otide and the British Government, on 
the 17th of August y 1825, the sum of Rs. 20,000 
per mensem was secured in perpetuity to the de- 
ceased as a pension for the maintenance of him- 
self and family. This agreement, so far as it related to 
the above pension, was in these terms; ^*This allow- 
ance is to be paid in perpetuity to the Nawab and his 
heirs. It will be paid in perpetuity after his demise, 
agreeably to his Will, to his sons, daughters, and 
wives, and other ‘dependants. If it happens that he 
makes no Will, in that case th^ allowance is to be 
given to his lawful heirs, according to the laws of 
inheritance, in conformity to the tenets of the 
Shias'^ The Nawab allowed to the {Respondents out 
of the above grant the sum of Rs. ^300 monthly, 
each; to his sister (the Respondent)' ^ 
the m'onthly allowance of Rs. 300 ; and 16 h\s other 
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sifter^. No$r-ooU'Nisstk Begums the monthly sum of 1851. 

* RV 3<jSlK and these allotirances were continued to be * Naw'ab 
pai 4 by him up to the time of his decease. ^Dowiam” 

^Previous to his deatii, the Nawab declared his Will „ 

ID the presence of several persons ; and he appointed Au Kham. 
the Appelnittt his executdr, and directed that the 
above allowance of Rs. 300 to each of the Respon> 
dents, and the allowance of Re. 300 and Rs. 300 to 
each of his sisters, should be continued to be paid to 


them from the pension secured to him by the agree* 
ment of the British Government. 


Shortly after the death of the Nawab, Shah 
Newaz- Khan and Roshun Alt Khan applied to the 
Appellant for payment ol their allowances, to 
which application he replied by letter, dated the 
25th of September, 1832, as follows: “ Your es- 
teemed letter requesting payment *of your allow- 
ances, in accordance with the Will of my revered 
father, Nawab Moatumud^ood-Dowlah, peace be to 
him ! and to confirm the legacies of the deceased to 
others,* has come to hand, and has informed me of 
your wishes. As regards myself, I have no objection 
to pay your allowance.s ; because the deceased, in re- 
spect of this matter, emphatically declared his Will, 
viz. : That if you should be grieved on account of 
your allowances, or for want of respect to your sta- 
tion, his soul^woul}! have no rest or peace in the 
grave. It is true that he appointed me his executor 
aS regarded you, and declared his Will ; but as the 
payment of your allowances is contingent on effect 
being given «to the Will, and on my being acknow- 
ledged^bis representative ; and as the operalion of the 
Will ^^clared by the deceased Nawab is held iif abey- 
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ance in consequence of the machinations qf evil dis* 
posed persons, and I have clainSed to be the e^er;utor 
of the Will, and as yet there is delay in the coinple* 
tion of the arrangements, I put it to you as a pol.it 
of justice, to say whence I am to obtain t|ie means of 
paying your allowances. ' If Major ‘ assents to 
pay your allowances from the Government acknow* 
ledgment, agreeably to the said Will, to my seal, since 
I am the executor of the deceased Nawab and if he 
gives me the control in every respect of the family, I 
w’ill always continue to discharge your claims and the 
claims of other claimants without demur.” 

The Appellants^ afterwards refused to pay these 
stipends, and on the 12th of March, 1835, 
Respondents and Syud Shah Newaz Khan filed 
their plaint in the Zilla Court of Cawnpore, against 
Nawab Nizam' ood- Dowlah, Nawab Amin-ood-Dow- 
lah, the sons, Khas Mehal and Khoord Mehal, the 
widows of the deceased Nawab, and the guardians 
of Bakir Ali Khan and Mohomed Ali Khan, the sons, 
Fatima Begum and Nunhi Begum, the infan t*dau‘gh- 
ters of the deceased Nawab, in the first instance, to 
recover the sum of Rs. 7,200, the amount of one year's 
allowances. 

The Defendants, Nawab Amin-ood-Dowlah and Ni~ 
zam-ood~ Dowlah, and others, put in their joint answer 
to the plaint on the 29th of April,, in tjie same year, 
in which they insisted, that the suit of the Plaintiffs 
was illegal, that the omission of three years’ allow- 
ances and a suit for the allowance of only one 'year, 
instead of suing for the whole, amounted to an in- 
fraction of the stamp laws, and, without denying the 
justice’ of the Plaintiffs’ demands, called upon them 
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^or proofs, of the testamentary declaration of the de- 
feased N0wab\ 

hi consequenoe of this objection, the original Plain- 
tiffs, on ,tbe 3otli of Afay^ 1835, commenced a fresh 
^uit agaipi^st the Defendants, for recovery of the sum of 
Rs, 14.40^ the a]lov»ances for two years, commencing 
• from May, 1833, and ending with Aprils *835. To 
this suit tAe* Defendants urged the like objections 
by way of defence, as they had pleaded to the ori- 
ginal plaint. 

The Plaintiffs entered into evidence to establish 
their case. They filed the letter dated the 25th of 
September, 1832, from the Defendant, Nawab Amin- 
ood-Dowlah^ to the Plaintiffs; an agreement between 
Nawab Begum and other members of the family to pay 
the Pfeiifitiffs ' their allowances according to the testa* 
mentary declaration of the di^ceased^ Nawab ; various 
letters from Khas Mehal, and Khoord Mehal, ad* 
mitting the Will ; and a futwa of the Mahomedan 
lawyers establishing the validity a verbal testamen- 
tary declaration. They also examined seven wit- 
nesses, who proved, that the deceased Nawab, being 
in his perfect senses, made a testamentary declaration 
in favour of the Plaintiffs. Three of these witnesses 
were attendants, who waited upon the deceased Nawab 
in his illness, and were present at the time of the 
Nawab declaring his Will, and their testimony was cor- 
roborated by •other witnesses, also attendants on the 
deceased. 

The Defendants did not enter into any counter- 
evidence to nshut the Plaintiffs’ case, although allowed 
twelve months |or that purpose. 

The • fleqrce of the Zilla Court of . Cawnpore 
was pronounced on the 30th of August ^ 1836: the 
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decree, after stating at length the nature of the plead 
, ings and evidence in the cause, proceeded in , these 
terms : ‘^The issues in this case are^ two Firsf, is 
a verbal Will good and valid, under the Mabomedan 
law, or not ? Secondly, did the late Nawah, in his 
last sickness, verily declare his •Will in^Jfa^our o the 
Plaintiffs to the effect pleaded by them or not? As 
regards the first question, it is evident from the opi- 
nions of the learned of Lucknow, which bear their 
seals, among whom is Moulavie Syud Mahomed, the 
Moojtahid of the Shia sect, that a verbal Will is valid, 
and will be of effect to the extent of one-third of the 
estate of the deceased, without the consent of the 
heirs, and even beyond a third if the heirs consent 
thereto/* And upon the second point, the decree 
proceeded as follows : — The fact, therefore, ttat the 
late Nawah declared it to be his Will that the monthly 
allowances assigned to them, corresponding in ambunt 
with the sum claimed by the Plaintiffs, should be paid 
to Plaintiffs in perpetuity from the Government obli- 
gation, is fully established and proved by documents 
and oral testimony, and, agreeably to the Mahomedan 
law, Plaintiffs are entitled to monthly allowances from 
the money mentioned in the Government obligation. 
Defendants objected to an action being brought for 
the allowances of one year, and that two years had 
been omitted ; as Plaintiffs, however, have instituted 
an action for the allowances of the remaining two 
years, this objection is removed. Although the Fa- 
of Defendants were directed, by a proceeding, 
dated 19th of June^ *835, to file such evidence as they 
might have to disprove the claim, and<a week was 
allowed for that purpose, no evidence to dispra/e the 
claim of Plaintiffs has been put in on the part of the 
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defendants, although a whole year has expired since 1851. 
that, order was passed ; .but at this present moment a 
petition, accompanied by a list of eignt women, to* Amin-oop- 
prove that none of the fenflie witnesses on tlie part 
^ Plaintiffs were present dunng the sickness of the 
late Namab, Mis been filed: but as the object is to 
’ prove a negative, it is rejected. The claim of Plain- 
tiffs being ^tpved, Plaintiffs Are entitled to receive the 
amount of their claim from the Defendants who have 
received the payments under the Government obli- 
gation.” And it wa^ ordered, that a decree should pass 
in favour of Plaintiffs against all the Defendants for 
thtb amount of claim, wdtli costs. 

The Defendants appealed from (his decree to the 
Sudder Dewanny Adavatut at Allahabad. The pro- 
ceedirigs came before Mr. Walter Ewer, one of the 
Judges of that Court, who, on the 3nl of December, 

1836, recorded his opinion, as follows: — " I am of 
opinion, that the decision of the lower Court is very 
imperfect and incomplete. The validity of a verbal 
Will, based on the authority of the futwa relied on 
by the Judge, which was filed by the Respondents 
themselves, might have been admitted, had the udge, 
after having completed the record, sent the papers of 
the case to the Mufti of the Zilla Court, agreeably to 
established practice of Court, and in conformity to 
, the provisions of sec. 17, Reg. HI., 1803, in order 
that the Mufti, taking into consideration the evidence 
pn both sides, might first determine whether the Will 
had beeif declared, or not ; and then, keeping before, 
bis eyes the'commands of the Mahomedan law, have 
declared whether it was valid, or otherwise. Again, 
rftgafds the letters written by Defendants^ which 
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Plaintiffs adduce as evidence, and the testimony of, 
Plaintiffs' witnesses, i am of opinion that, .«otil ^ 
counter*eyidence on the part oif the pefeodankS ts 
fully and completely take^^, they .ought not to be fe> 
ceived as proofs. On thib above ground <, 1 am dt 
opinion, that the evidence on whicli the lower Court 
relies as proof of the .Will is insufficient. In his decree, 
the Judge states that Defendants failed for a whole 
year to file their counter-evidence, although the term 
of one week had been granted them. Althou^ the 
evidence on the part of the Plaintiffs had been com* 
pleted, and although there was delay, on the part of 
the Defen lants in filing their counter-evidence, never- 
theless, I am of opinion that, considering the great 
importance of the case, and the fact that no Will had 
been made in writing by the Testator, in behalf of the 
legatees, the judge ought, in observance of •the rules 
laid down in Reg. XXNAi., 1814, to have admitted 
further inquiry and investigation, and received, the 
counter-evitlence on the part of Defendants. This 
course not having been obs.:rveil, I consider the deci- 
sion of the Zilla Court to be extremely incomplete 
and imperfect.” And the Court ordered, " That the 
decision of the Judge of Zilla Cawnpore, dated jotfa 
of August of that year, should be reversed ; and that a 
copy of that proceeding, together with a copy of the 
Appellants’ petition, should be sent, under cover of a 
precept without limit of term, to .the judge of Zilla 
Cawnpore, directing that officer to place the rase on 
its original number on his tile and, taking into con- 
sideration the objection, that Plaintiffs had brought 
separate suits for one and the same object', pn an iden- 
tical claim, and after taking the counter-evidf ncd of the 
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defendants, calling for a futwa from the Mufti of the 1851. 
Court, and observing the directions above given, to vikum 
dtspow of the in Oie regular mode.” • 

In’ pursuance of this order, the suit was restored to v. 


TB original number on the file of the Zilla Court for Khah. 
re*trial before^ the Sudder Amin, with directions for 
> him to take ttie depositions on oath of the witnesses 
mentioned iti (he list filed by the Defendants. 

The Defendants examin.ed s^vente'en witnesses, who 
were servants in their employ. These witnesses were 
produced to contradict the Plaintiffs’ witnesses in sup- 
port of the Will. The effect of their depositions was, 
tha^ they did not hear the Will declared as alleged, 
and that the deceased was speecftless at the time. 

The Plaintiffs also examined further witnesses, con- 
sisting” of the physician, and personal servants of the 
deceased Nawah ; -whose testimony was conclusive as 
to the soundness of his state of mind, and confirmed 
the previous evidence, as to the declaration of the 
Will in question. 

On the 31st of December, 1838, the Z/V/o Court 
pron.iJnced its decree in the cause, the material part 
of which was as follows : — “ Without reference to 
the insufficiency of the grounds contained in the former 
decision and the evidence adduced by the Plaintiffs in 
proof of a verbal Will, there being no writing, tt is 
the opinion of the Sudder Court, that the institution 
'of pne suit forspart of a matter, and a subsequent suit 
for the remaining part, viz. of the allowances, brought 
on the objection of Defendants, is . irregular with re- 
ference to the practice of the Courts and the provi- 
sions of th^ law, and, therefore, open to nonsuit.” 

And ijswas ordered, ' That the claim of Pjaintiffs 
be nopsuited, and tjiat th*e Plaintiffs pay the costs of 
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this and the Sudder Court, and Plaintiffs ara oom|>e« 
tent to bring suit, de novo^ for their entire claim/' 

In the second original suit^ instituted, as 'whvtt 
stated, for the recovery of two years’ aMowances^ pro- 
ceedings to the same effect took place as in the or^ 
ginal suit for the one year’s allowance, and by a de- 
cree of the 31st of December^ 1838, an order was made 
for a nonsuit in the second suit. 

In consequence of the above proceedings, Syud 
Shah Newaz Khan and Meer Roshun Khan^ on the 
23rd of Aprils 1839, hied a fresh plaint, being the 
third original suit, in the Zilla Court of Cawnpore^ 
against the same Defendants, claiming by such plaint 
to recover the suhi of Rs. 49,800, the allowances 
due for six years an 1 eleven months, commencing 
from May^ to the date of filing the plaint. 

The facts pleaded were the same as in the former 
suits. 

The Defendants put in an answer to this plaint, 
whereby they insisted that the Plaintiffs were not rela- 
tives of the late Nawab ; that after investigation by 
the Government authorities, the Will had, in fact, 
been 'adjudged invalid, an order having been made by 
the Resident and Supreme Council for the distribu- 
tion of the deceased NawaVs estate among the legal 
heirs, according to the Mahomedan law, which had 
been dong; and that until the Plaintiffs brought an 
action against themselves and the Soverflment to set 
aside these orders, the present suit could not be sus- 
tained ; and they submitted, that the Plaintiffs ought 
to be nonsuited on that ground ; that the* letters, put 
in evidence by tha Plaintiffs in the formef suit, were 
invalid ^nd inadmissible ; that the Zilla Court was not 
competent to entertain the matter against the order of 
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|he' Supreme Council, and that at the time when the 
piatijtiih- alleged' tha| the late Nawab declared his 
Wni, he was beceft of his reason and senses. • 

The pleadings having been eoncluded, the suit 
^was brought before Mr. Speirs, the Judge of the 
Zilla Court ^at Cawnpore,^ and that Judge, on the 21st 
of July, 1840, recorded a minute which disposed of 
the formal* abjections raise(f by the Defendants, and 
proceeded thus:—** The Vakeels of Plaintiffs were 
tlien told, with reference to the Will itself, that Plain* 
tiffs would have to , prove two facts,— first, that Na~ 
wab Moatumud-ood'Dowlah, of his free will and ac* 

• 

coiM, declared the Will in the presence of credible 
witnesses ; and secondly, that when he declared his 
Will, Nawab Moatumud-ood-Dowlah was in possession 
of his* reason and senses. To this requirement the 
Vakeels of Plaintiffs submltt^ the Oppositions of vfrit- 
nesses, taken and placed on the files of the former 
suit, in proof of both points.” 

The Court, at the instance of both parties, took 
into consideration the whole of the evidence filed in 
the previous suit, and examined further witnesses and 
documentary evidence on the part of the Defendants. 

On the nth of May, 1841, Mr. Speirs pronounced 
the decree of the Zilla Court, and after going very 
minutely into the whole of the evidence filed on 
, both sides, he held,, that the Will in question was 
proved in tffree <Vays, first, by persons who were 
present when the Will was declared by the deceased ; 
secondly, *by those who were present in the bungalow, 
and heard of the Will being made from those who 
were present, at the declaration ; and thirdly, by the 
a,{knoniAe 4 gnient of the Defendants contained»in their 
letters. The decree then proceeded as follows " Jt is 
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igji. a fact| that tlie late Nawab^ on the 5fd td Maf^ 1S32 
NawTiT when of sound reason, iti the (xresence* of Aminr 40 d* 
Amin-ood- Dowlah and others, desired that after Ms death Rs. 300 

DoWLAH . Y r 

V. per month should be continued to be paid to each of 
^Atr^HAN.*^ Plaintiffs. It is not, however, proved, in my 
opinion, that the Nawab directed the allowances to be 
paid in perpetuity, that is, in fee-simple (nuslun bad 
nusUn), as stated in the' letter of Khasr Mekal, but 
that the allowances were intended to be paid to Plain- 
tiffs during their lives, as deposed to by two of the 
witnesses of Plaintiffs, viz. Ali Hosein and Mahomed 
Hoseifiy and as proved by the letter of Nawab Amin- 
*ood-Dowlah, On the above grounds, the Plaintiffs 
are entitled to recover the stipends claimed by them 
from the estate of the late Nawab ; that is to say, to 
recover from each heir such sum as bears the'same 
proportion to the whole claim that the share allotted 
to the heir by distribution bears to the whole estate 
of Nawab Moatumud ood- Dowlah^ And it was or- 
dered, ** That a decree pass against all the Defend- 
aits, in favour of the Plaintiffs^ for the sum of Rs. 
49,800, being the amount of the stipends from the 
beginning of 1832, to the end of March, 1839, 

at the rate of Rs. 7200 per annum; that the De- 
fendants pay the costs, and that, from the date of 
entering suit to the date of satisfaction, the Plaintiffs 
receive interest on the amount claimed.’ ' 

The Defendants (excepting Khas^ Mehitl) appealed 
from this decree to the Sudder Dewanny Court at 
Allahabad, The appeal came before Mr. R, Tayler, 
and was heard by him on the 3rd and* 6th of Fe- 
bruary^ 1842, and on the 7th of that month he de- 
livered ijie Court's decree, concurring with the ^TiV/^ 
Judge, and affirming that decree in the following 
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^rms Taking into consideration all the circum- 
^an<jes •of the case, ^nd after a perusal of the record,^ 
in rtiy opinion there are no grounds for disturbing the 
decision of the lower Court” 

"" 1 he Appellants, dissatisfied with this decree of con- 
firmation, ^£^aled to England. Pending the appeal, 

* Nawab Nizam-ood-^Dowlah compromised the suit with 
the Respondents, and his name was excluded from 
the appeal) and the Respondent, Syud Shah Newaz 
Khan, having departed this life, leaving Fatima Begum 

• his heiress him surviving, her name was inserted as a 
Respondent to the appeal. 

'She appeal now came on for hearing. 
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Stuart, Q. C , Mr. Forsyth, and Mr. Maule, 
were heard for the Appellants. 


Mr. Wigram, Q. C., •ftir. Lloyd, Q. C., and Mr. 
Edmund F. Moore, for the Respondents, were 
not called upon. 


Tha question being one of fact, the argument 
turned entirely upon the sufficiency of the evi- 
dence adduced by the Respondents to prove the nun- 
cupative Will of the deceased Nawab, in compari- 
son with the Appellants' witnesses. It was ad- 
mitted, at the hearing, by the Apj)ellants' counsel, 
.that a nuncujpative Will by a Mahomedan profess- 
ing the Shias tenets, was valid by the Mahomedan 
law (n). 

^fl)Forauthorjties respecting nuncupative wills by Mahomedans, 
see Macnaghtep’s Principles of Moohummadan Law, p. 53. The 
Hidiiya, a^comiiteiftary on the Mussulman laws, by Hamilton, Edit. 
I7V» Bbok w vol. iv. p. ^66 to 5*58 ; Eishwur Khan ^ yewun 
Khan, t Ben. Sud. Dew. Rep. 35 . 
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< 85 *. The Right Honourable T. PEMBERTON Leig»: 

^Nav^ In this case we are called upoi> to reverse the/ dfeci- 
^Dow^h of " two Courts in India^ upon a 'mere questioh of 

V. fact. It is said by the Appellants* counsel,, and we 

Au Khan, have no doubt with perfect truth, that the Judges 
did not Fee the witnesses, and, tlieref^rf^ that the 
Courts below had no better means of judging of the 
credit due to them than we have. It may be very 
true that they did not see the witnesses, but the Judge 
of the ZUla Court was resident on the spot. He 
knew the nature of the question which was in dispute ; 
he knew the probabilities which were likely to arise in 
a great family like this, an l the description of ^the 
different witnesses who were brought to give their 
testimony. At all events, the Courts below had as 
good, and we tliink better, means of judging of the 
credit due to th(? testimony than we could possibly 
have. 

Looking at the probabilities of the case, the circum- 
stances seem to be pretty strong in favour of the 
decree which has been made. Here is a man pf high 
rank and station, with a very large income, who has a 
number of connections dependent upon him, to whom 
it is beyond dispute be was in the habit of making 
certain allowances for maintenance, and, though it 
is very possible that those allowances w’ere not very 
regularly paid, yet there is nothing to show that he ever 
intended to withdraw his bounty from ihose parties; 
the probability rather seems to be, that he would net 
leave his connections, some of them females, who had 
been np to that time dependent upon his bounty, 
wholly without some provision. . 

In t|his state of probability we have the evidence, of 
a number of witnesses on the part of the Plaintiffs, all 
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^peaking to a nuncupative Will, to the effect stated, 
havii^ Jbeen made. The answer to that is, in the Nawab 

first place, the production of six or seven witnesses.* Dowlah " 

The first batch of witnesses, if we may so call them, svudRoshun 
2fe all slave girls, and the effect of their evidence is, Au Khan. 

« that the deceased Nawab^ during this period, even 
on the very day in which the Will is represented to 
have been* ipade, became Speechless, and continued 
to be speechless up to his death ; and, therefore, he 
could not have made this Will. 

In answer to that* we have the evidence of a phy- 
sician, who gives his evidence apparently wdth great 
in^fpartiality. He says he attended him, and, so far 
from his being insensible up to Aic day of his death, 
he was perfectly sensible, and, so far from being 
speechless, he conversed during the time lie saw him, 
and w^as in perfect possession of his mental faculties. 

With respect to the diaracter of the witnesses on 
both sides, we believe there is not a single witness on 
the part of the Appellants who is not either in the cha- 
racter of a slave, having lived in the family before the 
deatli of the Testator, or a person in the service of the 
Appellant. The whole effect of the evidence given 
against the Will is, that those persons had none of 
them heard the Will declared, and they allege that the 
Testator was not, during this time, in a situation to 
make it. On the other hand, some of the witnesses 
on behalf o# the. Respondents are of a very much 
^superior class. It is true that one of them is a mem- 
ber of tlie family, the son of one of the legatees; 
another is a physician ; another is an officer in the 
Zilla Court;! described to be Moonsiff^ who, we under- 
stand from Sir Edward Ryan^ is a person holding a 
respeci'sle situation in tllat Court. 
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Cases in tHE privy coi^ncil 

Thus the case stands upon the parol testimony,. 
But when we come to the documentary' evidence the 
preponderance seems to us to be entirely in fairaur of 
the Respondents. The AppUants' counsel endeat 
vours to get rid of the effect of a letter of the only 
party who is represented to have any rea^interest in 
the matter, the Nawab himseli, by observations tend* 
ing, as they contend, to show that it wa^ not likely 
that such a letter should have been written. Let us 
see how that matter stands. The plaint was filed on 
the 12th of March, 1835 ; in the plaint it is alleged, 
that Plaintiffs demanded payment of their allowances, 
as settled by the deceased Nawab, from his heirs, lyho 
were in possession of his estate, whereupon Nawab 
hmin-ood-Dowlah, the eldest son of the deceased, in 
a letter to the address of the Plaintiffs, acknowledged 
that the deceased Nawah had signified his Will to the 
effect that Plaintiffs allowances should continue to be 
paid to them ; and promised to pay the same on re* 
ceiving the stipend from Government, It is quite im- 
possible to suppose that this letter, whether forged, 
or not forged, was not in existence at the time that 
this statement of its contents was made. Then, as to 
the letter itself, how does it stand? We have, in the 
first place, the evidence of a party uncontardicted and 
not open to any observation in cross-examination, 
who swears that he wrote that letter, that he wrote it 
by the direction of the Nawab, and .that the Nawab put 
his seal to it in his presence. An inquiry* having been 
directed by the Court with respect to the genuine- 
ness of that letter, the Judge of the Court after the 
examination stated the ground on which , his opinion 
' is formed. The objector to this letter had been .called 
on to state whether he could suggest any ground on 
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the genuineness of the seal could be doubted. 

Whether he’ could ^ point out any indications of 
fabriration.’’ "Clie Judge says, ** There is no •evidence 
dto show that the seal of Nawab Amin-ood-Dowlah was 
*8Ver in the custody of the Plaintiffs/' atid after going 
through the^„ matter at some length, he says, ** Consi- 
. dering all these fafits, it is clearly proved to my mind 
that the lettes was written an^ sent by Nawab Amin- 
ood-DowlahJ' 

But it does not even rest there, because there is a por- 
tion of the evidence^of Hakim Ahmud Ali^ which very 
much confirms it. He does not seem to have the 
smallest bias in favour of the one si^e or the other. He 
is asked, “ Do you know whether, on the said Thurs- 
day, the Nawab declared any Will in favour of any per- 
son ?*• He says, ** He did not declare his Will in my 
presence. If he made known his Wilkin the female com- 
pany, I cannot say ; but I did indeed hear talk that the 
Nawabf despairing of his life, was declaring his Will. 
He declared some Will, but I do not know what Wil 
he declared, nor in whose favour; " and then he adds, 
Nawab Amin-ood-Dowlah also acknowledged that the 
Nawab had declared his Will." In addition to this, 
there is the testimony of several persons wlio were 
present on the occasion, who do not speak to what the 
contents of the Will were, but who speak to what 
happened on this particular occasion on which they 
*wre present!^ Sofne disturbance and noise, they say, 
^took place in the room in which the Nawab was, 
and thetf parties came out in a state of agitation, who 
stated that •the Nawab was declaring his Will, and 
stating alsoiwjiat the effect was. 

Against , all this testimony there is nothing^ except 
that which unfortunately we know to be of very little 
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i85i> value in Indian cases, the depositions of a great many 
Nawab persons, servants and dependaiits upon a great^man,, 
^owLAH whom, in nearly the same wOtrds (as rdspficts 

V. the two classes of witnesses it is in the selfsam% 
words), speak to some facts which are contradict^ 
by those whose testimony appears much (ess open to 
imputation. 

We cannot think, therefore, that it would be of any 
use to investigate this case further, as we have heard all 
the arguments addressed to us with great ability, as 
they always are by the counsel \^o have argued this 
case for the Appellants, but they have not raised suffi- 
cient doubt in our minds to make ns feel it necesftiry 
to call upon the Respondents for an answer. We 
shall, therefore, affirm the decision of the Court below, 
with costs* 
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■StHE east India Company 

AND 

A 

Nuthumbadoo Veerasawmy 

OELLY * •... 

On appeal from the Supreme Court of Judicature at 
Madras, 

THIS was a suit for specific performance of an 
a^eement alleged to have been Centered into by the 
Appellants, to pay the Mirasidars {a) of the villages of 
Pera^bore and Nadumbarei, compensation for the loss 
of their mirasi rights in a certain tract of land outside 
of the walls and fortifidMons of “the Black Town of 
Madras, which had been taken possession ol by the 
Madras Government for the purpose of forming an 
esplanade for the military defence of that quarter. The 
PlaiiUiff was the executor of one Mangandoo Vencata- 
chella Moodelly, and claimed compensation for certain 
shares in the mirasi rights, which his testator had 
purchased from some of the Mirasidars. 

® Preient : Members of the yudicial Committee, — The Right 
Hon. Dr. Lushington, the Right Hon. Sir George Turner, Vice- 
Chancellor, and the Right Hon. Sir Edward Ryan. 

'(a) The holder or possessor of a heritage. As to the nature of 
Jhe /«/><*«■ rights in i/rtrfrtfs, see “Replies to seventeen questions 
proposed by the Government of Fort 8t. George, relative to the 
mirasi right, by F. W. EUis, Collector of Madras."— Madras, a d 
I 8i8. , 

• • • 

committee holding, that there was no evidenceof any con- 
trtfct by the East India Company, to sustain a bill in a Court of Equity 
tor tjie relief sought. • ^ ^ 
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Bill 'by a 
party claim- 
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The original Bill was filed by Conjeeveeram Woo^ 
dundy Moodelliar^ as the executor under the ^ Will 
of Mangandoo Vencatachella Moodellj^^ on the equity 
side of the Supreme Court of Madras^ against . CAarles^ 
Gandoin, Elizabeth Willins, Tolesinga Moodelly^ Cur- 
poora Moodelly^ Yelliaperm^ll Moodelly^ Vengoo Mun- 
napah Moodelly^ Sabaputty Moodelly^ Comarasawmy 
Moodelly, Veerasawmy Moodelly, Sashvo Moodelly, 
Thyell Ummall^ Mootoogooroosawmy Moodelly^ Amoar^ 
tummall, and Rungasawmy Moodelly ; and the Appel* 
lants. The Bill stated that, at th'i time of the exe- 
cution of the Malabar deed of sale, thereinafter men- 
tioned, the personft who executed it as vendors, irnd 
one Yelliapermall Moodelly, were the Mirasidars of 
the villages of Perambore and Nadumbarei within 
the local limits of Madras^ and, as such, were the 
proprietors of the soil oX, both those villages ; and 
that the ground held by them as Mirasidars of the vil- 
lage of Nadumbarei, contained 37 cawnies, 18 grounds, 
and 355 square feet, and that the mirasi, or pro- 
prietorship of the villages, was divided into thirteen 
shares, and that such shares were, before and at the 
time aforesaid, held and enjoy. d by the several Mu 
rasidars aforesaid in manner following ; that is to say, 
Tolesinga Moodelly, and Vadappah Moodelly held five 
of such shares, Yelliapermall four shares, Vengoo 
Munnapah two and a quarter shares, and the remaiu'^ 
ing Mirasidars each one quarter of a share ; that 
Tolesinga Moodelly, Vadappah Moodelly, Vengoo Mun- 
napah Moodelly, Sabaputty Moodelly, Comarasawmy 
Moodelly, Veerasawmy Moodelly, Sashoo Moodelly, 
Sadiappah Moodelly, Arnachella Moodelly, and 
Mootoogooroosawmy Moodelly, so being ten of such 
eleven Mirasidars as aforesaid, on the 21st of S^ptem^ 
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, igr, 1837 A* ^ i Madras, made and executed an in* 
^ etrumwt* in writing, in the Malabar language and 
eharapter, commeniy called a Malabar deed of sale, 
and thereby, in consideration of the sum of 3630 pa^ 
godas, paid to them by Mangandoo Vencatachella 
Maodeily, fo^jlFhe purc^iase thereof, sold and assigned 
'to Mangandoo Vencatachella Ihfoodelly fifteen and one- 
eighth cawnier of ground in the village of Nadum^ 
barei, forming a part of the land belonging to them, 
and which land, so sold to Mangandoo Vencatachella 
^Moodelly, was included within the 37 cawnies^ 18 
grounds, and 355 square feet hereinbefore mentioned ; 
that^the Appellants had, long pre^dously to the exe- 
cution of the deed of sale or assignment, assumed 
possession from the Mirasidars of the whole of the 
37 cawnieSi 18 grounds, and 355 square feet of land, 
including the land so asiiigned in Vencatachella 
Moodelly in the village of Nadambarei^ for public pur- 
poses, and had agreed to pay for the same the value 
thereof to the Mirasidars, as the proprietors of the 
soil, at^ and after the rate of 240 pagodas, or Rs. 840, 
per cawpty, but that they, the East India Company 
(the Appellants), ha 1 not paid any part of such value, 
and that, ever since they had been in possession of 
the ground, they had held a large sum of money in 
their hands for the payment thereof. The bill then 
stated a judgment obtained by Myla Chittumhala 
Venbyaga Moodelly against the ten Mirasidars, and 
thft. seizure by the Sheriff of their mirasi rights and 
interest in the two villages of Perambore and Na- 
dumbarei, including the fifteen and one eighth caw» 
nies sold^ to Mangandoo Vencatachella Mdbdelly, and 
cthe%saies by the Sheriff of the whole of their mirasi 
rights*and interests tb Mangandoo Vencatachella Moo-^ 
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delly, for the sum of Rs. 9030, and that the share o' 
-Yellia^rmall Moodelly in the^; raarnier, iS^rouadr 
355 square feel amounted to 1 1 cawnies, 14 (;roqhdSt 
1935 sqare feet; and that VencatacheUa Moodell^^ 
under and by virtue of his purchase at the Sheriffs 
sale, and the assignments .by the Sheriii. thereinafter 
mentioned, became and was entitled to 27 camtuts^ 
3 grounds, and 820 square feet (inclusive 'of the 
fifteen and one-eighth cawnies) of and in the 37 caw' 
nies, 18 grounds, and 355 square feet (or the value, 
or compensation, payable by the East India Com- 
pany in respect thereof), and also to the difference 
in quantity of lai d in the villages of Perambor^^'inA 
Nadumbarei between the 27 cawnies, 3 grounds, and 
820 square feet, and the quantity which belonged 
and appertained to the ten Mirasidars, as their nine 
thirteenth shares of and in the villages ; which last- 
mentioned quantity amounted to 73 cawnies. And, 
after stating the nature of the claims to the land in ques- 
tion set up by the Defendants, Qandoin^ Willins (the 
former of whom claimed as a judgment creditor, and 
the latter under an assignment from Y elliapermall Moo- 
delly), Amoortummall, and Rungasawmy, Moodelly, and 
that Mangandoo VencatacheUa Moodelly Ifad compro- 
mised the claim of Amoortummall, by transferring to her 
one and one-eighth share in the 37 cawnies, 18 grounds, 
355 square feet, which amounted to 3 cawnies, 6 
grounds, 1000 square feet; and that such last-iden- 
tioned quantity, being deducted from the 27 cawnies, 
3 grounds, 820 square feet, there remained 22 caw- 
nies, 20 grounds, 2220 square feet; and that Venca- 
tachella Moodelly thereupon became and' was entitled 
to thn 22 cawnies, 20 grounds, 2220 square teet, out 
oi and in the 37 cawnies, 18 grounds, 355 square 
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feet; So assumed possession of by the East India 
• •Comfijiny, as a/oressdd, or to compensation for the 
same. And, aftef stating other matters, the Plaintiff 
obarged/ amongst other things lhat the Appellants 
ought to be put to make their election, either to pay 
^ the Plainti 4 ' so much of 'the compcnsatiOn-money as 
u^as due for, the amount of ground so purchased by 
Mangandoo *Vencatachella Moodelly^ deducting the 
amount so given by him to Amoortimmall, or 
else to give up to the Plaintiff the possession of the 
land so belonging td the estate of Mangandoo Ven^ 
catachella Moodelly ; and that the Appellants ought 
to be restrained from paying, aifd the other De- 
fendants from receiving, the compensation-money, or 
any part thereof ; and the bill prayed, that Man- 
gandoo Vencatachella Moodelly might be declared to 
have been in his lifetime, ^d at th8 time of his death, 
the purchaser, for a valuable consideration, of the nine 
thirteenth shares of and in the villages of Perambore 
and Nadumbareiy less the one and one-eighth share so 
transferred to Amoortummall ; and that it might be 
declared that Mangandoo Vencatachella Moodelly was, 
as such purchaser as aforesaid, entitled, at the time of 
his death, to 22 cawnies, 20 grounds, and 2220 square 
feet (inclusive of fifteen and one-eighth cawnies) of 
and in the 37 cawnies, 18 grounds, and 355 square 
• feet in the j/illagp of Nadumharei, and, as such, enti- 
tled to receive all compensation payable by the East 
thdia Company in respect thereof ; and that an 
account might be taken of the compensation-money ; 
and interest^be computed thereon, from such date and 
at suj:b ^ the Court should direct ^'and that the 

afeoiiiit of tlie share or interest of Mangandoo ^Venca- 
tacHeUa* Moodelly in and to such principal and inlercast 
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monies might be ascertained, and, when ascertained/i 
j)aid over to the Plaintiff, as such executor ds^arfore** 
said, he ficing ready and willing, and thereby offerings 
to execute all such lawful and reasonable deeds ^ 
assignments as might be demanded or required by the 
East India Company ; and that the otherJDefendanIs 
might be decreed to do ajl necessary and reasonable 
acts in and about the premises ; and thut so much of 
the pretended assignment of Y elliapermall Moodelly 
as exceeds his own lawful and rightful share of and 
in the lands might be decreed to •be set aside; and 
that the interests, if any, of Gandoirty Willins, and 
Yelliapetmall migl%t be ascertained and declared. But 
if the East India Company should persist in objecting 
to the title of the Plaintiff, as the executor of Man- 
gandoo Vencatachella Moodelly ^ and to the title of 
Mirasidars y and ^he Covt;W should be of opinion that 
there was any defect v^hatever in their title, that then 
the East India Company might be decreed to pay so 
much of such compensation-money, or value of the 
land assumed possession of as aforesaid, as be4)nged 
or was payable to the estate of Mangandoo Ven- 
catachella Moodellyy and such interest, to be so de- 
dared, as aforesaid, within a reasonable time, to be 
fixed by the Court, for that purpose ^ and, in de- 
fault, that the East India Company might be decreed 
to deliver up possession of the 37 cawnieSy 18 grounds, , 
355 square feet over to the Plaintiff, and Yelliaplr- 
mall and Amoortummall, or the Plaintiff, and Amoon- 
tummally and WillinSy or Gandoin, as the q*ase might 
be, as representing and taking under thq Mirasidarsy 
of the villages so originally in the possession of the 
lands ^aken possession of by the East dtKlia* Com* 
pany ; and that, in such last-mention%d case, it might 
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4 be referred to the Master to take an account of the 
•reatSk and profits of the lands | and that - the East 
India Company* might be decreed to pay a r'eason* 
^ |[>le occupation*rent for the same ; and that the 
East India Company be restrained from paying, and 
the other Defendants, and each and every ot them, 
from recemng, the compenss^tion>money, or any part 
thereof. * 

The Appellants, by their answer, stated that they, 
through tlieir Government of Fort Saint George, and 
in manner and by* the course aud for the purpose 
hereinafter next stated, but not otherwise, did take 
pdSsession of a considerable tract' of land, for the 
purpose of forming and keeping clear the West espla* 
nade on the outer side of the walls and fortifications 
of the Black Town of Madras^ such esplanade being 
required for the defence i^j^war of^the Black Town, 
the Government of Fort Saint George, in the year 
1 783, for the purpose of forming such esplanade ; 
and in the assertion of the right of these Defendants 
as owners of the soil, they did clear such tract of 
land as aforesaid from all occupations to the extent 
of six hundred yards’ distance from the walls ; that, 
afterwards, several persons having tak en possession of 
many parts of such tract of land, and occupied the 
same by cultivation, and in making of salt, and in 
« other ways, these Defendants, through their Govern* 
nient, did, between the years 1813 and 1816, again 
•resume and take possession of such tract of land, by 
clearing the same from all such occupation, and by 
keeping the'saine so cleared and in their own occupa* 
tion from ' whence hitherto.. They adifiitted . that, a 
portion of' such tracts. and to the extent ir> Uie bill 
mentioned, was, ’from time tp time, and for many 
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years, occupied, and used, and enjoyed, either in cuU 
tivation or in making salt, bjr oertain persons ,^!)ed 
the Mirasidars of the villages of. Peramiare and 
Nadumbarei, who claimed so to occupy, use, , 
enjoy the same in virtue of their Mira&i rights. They 
also admitted that they were willing and tCrecte'd that 
a sum of money should ,be paid . for the jand taken 
possession of by them to the parties" respectively 
entitled as Mirasidars to the same, at and after the 
rate stated in the bill, upon condition of snch parties 
giving to them a full and sufficients conveyance of the 
land, and release of and from all claims upon the 
Appellants in respiect thereof; but they denied t%at 
any agreement or promise was made by or between 
them and those parties respectively, or that fhey 
agreed, or promised, or consented to pay, in any 
manner, or in any* other seMse save as aforesaid, for 
the said land, the value thereof, and that any money 
had ever been in any manner set apart for the pay> 
ment of any such compensation, and stated, that inas< 
much as no person had appeared showing any title to 
any such (ompensation as in the bill was mentioned, 
or able to comply with the conditions required by the 
Appellants, they bad not paid any such compensation ; 
but they said that, for the purposes of liquidating any 
claims which might be from time to time established 
for compensation under their directions, ^nd upon the • 
conditions as thereinbefore mentioned, they had, since 
the year 1813, authorised the Treasurer of Fort Saint 
George to hold disposable various sums of money from 
time to time, but not any particular sum, for the pay- 
ment of any* such compensation as in the bil^ ^men- 
tioned ;*nor did they hold any Jarge or othel particular 
sum for such last-mentioned purpose. They . furtlier 
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^said, that tbe Collector , of i/a</ra« for the dene being 
^was^ant^tsed to; act for them, suid in this behalf, 
wk4i Respect tp the. land in question, so «far as to 
inquire and report to the Board of Revenue upon* 
" Latins made to it, with a view to the orders of 
Government tliereon, but not otherwise ; and that 
neither the alleged Mirasidars, nor iiangandoo Ven- 
cat0ehell(f SfQodelly, in his * lifetime, • nor the Plaintiff 
since his decease, had ever offered to produce or show 
to I the -Appellants a good and valid title to tbe land, 
or any part thereof ; nor had any of them over ten- 
dered to the Appellants or offered to give and execute 
a*jfuil and valid conveyance, of th^ land, or any part 
thereof. They also stated, that the land in question 
was barren and unproductive, and was - frequently 
floodbd and overflowed by salt-water, and that there 
had been no profits arising from it. ^ 

The other .Defendants, except Tolesinga Uaodelly, 
appeared, and put in separate answers, which it is not 
necessary to notice, as the suit was substantially be- 
tween the Plaintifl and the Appellants. 

Pending the suit Conjeeveeram Woodundy Moodel- 
liar, the Plaintiff, died, having previously made a 
Will, whereby he appointed Nuthumbadoo Veerasawmy 
Moodelly, the present Respondent, his sole executor, 
who, on the 4th of February, 1844^ exhibited a bill of 
revivor, in the same suit, against the Appellants and 
jthe other Defendants. 

^ The bearing of tbe .cause .took place on various days 
in the month of March, 1846, before the Chief Justice 
(Sir Edward Gambier) and Sir W, Burtm, Puisne 
Judge, when evidence, both documentaty and by 
^the* depc^itions of witnesses, was gone into on both 
sides. The only evidence adduced by the Plaintiff to 
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prove that the Appellaets bad entered into aoy agree* 
ment or Incurred any legal or equitable UabUHy<to^pay 
cbmpensaliaB to parties who claimed to'Jbe entitle ‘to 
the land in question, consisted of the documents 
marked respectively, A. No. 20, A. No. 22, A. NoT 
23, and A. No. 24. These documents are. mentioned 
and referred to in the judgment. 

On the other hand, the Appellants adduced evidence 
to prove that the Ma/aiar deed of sale of the 2tst 
September, 1837, was a mere colourable instrument, 
executed by the Mirasidars, for tj^e purpose of en- 
abling Mangandoo Vencatachella Moodelly to recover 
from the Appellants, compensation for fifteen on.* 
eighth eawtttes of land, which thereby purported to be 
sold to him, and that no consideration -money was paid 
or intended to be paid by the pretended purchaser. 

The Court pronounced the^ following decree, bear- 
ing date, the 2xst of March, 1846:— “This Court 
doth order that it be referred to the Master of this 
Court to inquire, whether the Complainant and 
Defendants, other than the Defendants, the East 
India Company, or any of them, can give to the 
Defendants, the East India Company, a full and suf- 
ficient conveyance of such portion of the tract of land 
forming the West esplanade on the outer side of 
the walls and fortifications of the Black Town of 
Madras, taken possession of by the Defendants, the 
East India Company, in 1783, and again f-esumed by* 
the Defendants, the East India Company, between 
1813 and 1816, and in the pleadings mentiofted, as 
is situated within the village of Nadumbarei ; and 
whether the Complainant and the Defendants, other 
than the Defendants, the East India Company, .or any 
of them, can gpve to the said ‘Defendants, the Eas( 
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Hadia Coinpauy)*[a full and sufficient release of and 
• *fr9pi\all claims on \he Defendants, the East India 
Company, in respect of such portion aforesaid ; and 
that thd Master do state his opinion thereon to the 
Court, with liberty to state any special circumstances. 

,, And this Court doth order that the Master do inquire 
and report twhether any and What consideration passed 
between the parties to the Malabar deed of sale, in the 
pleadings mentioned, and bearing date the 21st of 
September^ 1S37, or between any or them ; and also 
whether any and what sum or sums of money was or 
were paid by Mangandoo Vencatachella Moodelly^ in 
the pleadings mentioned, as and for the purchase- 
monies or consideration respectively stated in, and 
appearing upon the face of, the nine several assign* 
ments by the SheritT, in the pleadings mentioned, 
and bearing date respectively the I2ih of February^ 
1840/* 

The Court transmitted to the Judicial Committee 
of the Privy Council the following reasons for making 
the above interlocutory decree, Vo far as concerned 
the Defendants, the East India Company : — 

“ I. The parties under whom the Plainiiff claims, 
or some of them, appear to us to have established 
their title as Mirasidars of the villages or united vil- 
lage of Perambore and Nadumbarei, This conclusion 
is founded oiv the .Exhibits, A. 20, A. 22, A, 23, A. 
24, and upon the evidence of Valoyda Moodelly. 

2 \ The. plaintiff’s equity is analogous to that of a 
vendor, who comes into Court seeking a discovery 
from the vendee, offering a conveyance and demand- 
ing his p^rchas^-money. And the interlocutory order 
complained* ot, is merely ar reference to the Master for 
the purpose of ascertai mg whether any of the^ parties* 

. • ' V 3^ • 
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before the Court have such a title to tl^e land as wiji 
enable them to make an effectual^ conveyance of;it^to 
the East India Company, and will secure the latter 
from all further claims in respect of it 

^^3. The Plaintiff has a further ground for coming 
into a Court of Equity, na\nely, that complete relief 
could not be given in a* Court of Law. ^Originally, 
according to the Plaintiff’s case, this was a mere tres- 
pass ; but the aspect of it is now changed. The De- 
fendants, the East India Company, say they bold a 
sum of money which they directed should be paid 
by way of compensation for the land to the parties 
respectively entitled as Mirasidars to the same, upon 
condition of their giving to the Company a full and 
sufficient conveyance and release. This sum .is not 
allotted as damages for the trespass. The Mirasidars 
may waive the trespass art a claim the benefit of this 
engagement, for entering into which the possession of 
the land by the East India Company is a sufficient 
consideration ; but the Mirasidars can only do this in 
a Court of Equity, where alone a conveyance and 
release can be decreed. 

*‘4. Whatever equity the Mirasidars themselves 
possessed, the Plaintiff, who claims under them, must 
have the same.” 

The Defendants, the East India Company, appealed 
from the above decree. 

• • 

The Respondent did not appear, and after a ‘day 
had been appointed for the hearing, the appeal vtas 
postponed, at the instance of the Appellants, until the 
Respondent had been served in India with notice that 
the appeal would be heard ex parte if Ife'did not enter 
an ap^pearance. No appearance, how'ever,Tiaving been 1 
entered, and the Respondent having been |>eraonally 
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* served the appeal was set down ex parte, and now 
came on for hiring/ 

" • Mr. Wigraniy Q. C. (with whom was Mr. Lloyd, 
Q.C, and Mr. Forsyth), for the Appellants. 

No title to relief in equity was established against 
the AppeSapts. The bill is tor specific performance of 
a contract, but the evidence adduced by the Respon- 
dent in the suit entirely failed to establish any contract 
or agreement made or entered into on the part of 
" the Appellants, whereby they became liable, legally 
qj equitably, to pay to the Playitifif, or the parties 
through whom he claims, the value or compensation 
for the land taken by the Appellants, Morgan v. 
Birnie (a). All that the evidence establi.-^hed was, 
that it was a matter of favour, not of right, to make 
compensation. The Appellants by their answer ad- 
mitted that they were willing to make reasonable 
compensation to persons who could establish, to their 
satisfaction, that they had originally a title to the land 
taken by them on behalf of the Government in 1783, 
and if, therefore, the original Plaintiff considered him- 
self entitled to claim compensation, he ought to have 
submitted his claim to the Solicitor for the Appellants, 
to whom all such claims had been referred. But even 
if this is to be viewed as a contract between a vendor 
and purchaser, as* the Court below treats it, the decree 
^is erroneous : it ought to have directed the purchase- 
money to be paid into Court, Wickham v. Evered [b), 
as the purchaser took possession without the consent 
of the veneer. 

(rt) 9 Bing. 672. ^ 

*(^) 4* Mad. S 3 ; and see Blackburn v, Stace, 6 Mad. 69. § 


22g 

1851. 

The 

East India 
Company 

V. 

Nuthumba- 

DOO 

Vebkasawmy 

Moodelly. 



330 


CASES IN THE PRIVY COUNCIL 


Thb 

East India 
Company 

V, 

Nuthumba- 

DOO 

Vbbrasawmy 


Moodblly. 


The Vice-Chancellor Turner : 

4 

' It does Qot appear to their Lordships to be neces- 
sary to hear any other Counsel on the "^subject. This 
is in the nature of a bill for the specific peiformance 
of an agreement. The allegation of the bill on which 
the whole equity is founded is this — “ That the East 
India Compriny had, long previously to the ^ execution 
of the assignment, or deed of sale, therein mentionedf 
assumed possession from the Mirasidars of the whole 
of tlie 37 cawnieSf i8 grounds, and 855 square feet of 
land, including the land so assignea to Vencatachella 
Moodelly, in the village of Nadumbarei^ for public pur- 
poses, and had agreed to pay for the s;vme the value 
thereof to the Mirasidars^ as the proprietors of the soil, 
at and after the rate of 204 pogodas or Rs. 804 per 
cawnie^ but that the East India Company had not 
paid any part of such value, 'and that ever since they 
had been in possession of the ground, they had held 
a large sum of money in hand for the payment 
thereof/' It is incumbent upon the Plaintiff, there- 
fore, in order to maintain any right to relief in eqpiity, 
to prove that agreement. 

The documentary evidence upon which the agree- 
ment is attempted to be founded, consists of four 
documents. The first doenment, A. No. 20, seems 


to have no reference whatever to any case of con- 
tract between the Company and the Mij^asidars, but 
rather refers to the case of some agreement between 
them in respect of a lease of the property there men*' 
tionecl. The second, A. No. 22, is a sunnud by the 
Company to Cundah Pillay and Mirasi ^Conicopoly, 
of the villages of Perambore and Nadumbar^t. It 
is as fallows: — Upon your seeing this ^idkeed, or 
order, you must immediately take the account of the 
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shares of the mirasi of the said village, and attend 
9 ar ^JfitSjtoor Cutehertw with the same.” It is quite. 
clear*that that account might be taken for very many 
jstber purposes than the purposes of the alleged agree- 
ment. 

The ‘ next document, A.< No. 23, in truth proves 
that it was not so intended : it is in these terms : — 

You must c&ll at our Huzzoor Cutcherry^ and be in 
attendance at lo o’clock in the morning of Satur- 
day, the sand instant, and bring and produce all such 
*^fii:counts in your possession which give a particular 
account of the privilege and right by which you are 
enfftled to continue to hold and enjoyf the villages called 
Peramhore and Nadumhareu If the afore-mentioned 
villages are divided, and if the shares thereof are con* 
tinued to be held and enjoyed separately, then you ^ 
must acquaint us with full .particulars, when and by 
whose orders such division took place, and on whose 
account such shares were first made. As a correct 
registry-book is to be opened under the orders of 
Maharaja Rejustryy the members of the Board of 
Revenue^ it is necessary that the drear should know 
the full particulars of this matter.” It is obvious, 
therefore, that what the parties, had in view in this 
document was, that there was a correct Registry Book 
to be opened, and it was necessary that correct ad- 
. measurements should be made for the purpose of this 
Registry ; it does not, therefore, amount to any evi- 
dence of contract between the parties. 

The fourth document, A. No. 24, does refer to some 
question of compensation : it is addressed to Tolesinga 
Moodelly and • Yelliapermall Moodelly^ Mirasidars of 
Pzran&ore^viA Nadumhqr^^ and others, and is \p, these 
terms You ard- hereby commanded, that is to say, 
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1851. as the lands for which you have solicited and claimed 

, compensation are again to bo measured by l^re sul- 
E^st Inwa veyor attached to our department, you most, thcre- 
9. fore, proceed there to-morrow morning about g|in« 

firing, and show to the surveyor, Mr. Gantz^ all ^such 
Vbbeasawmy and such lands which you declare to be your own.*' 

MOODBLLY. j . 

That document is put fprward as a statenient on the 
part of the parties who are now represented by the 
present Plaintiff, that those parties had solicited and 
claimed compensation. But it id no admission on 
the part of (he Appellants in this appeal, that ary 
such claim had been in any degree recognised by 
them. 

Looking at the parol evidence in tlie case, it does 
not appear to their Lordships that th^t evidence car- 
. ties the case at all further. There is no proof of any 
parol contract. U is cleae, that the East India Com- 
pany, in the first instance, had entered upon this land 
for public purposes, adversely, and it is not, therefore, 
a case where possession having been taken under con- 
tract, it became necessary to ascertain the terms on 
which that contract was founded. There are cases in 
which the Court will go to a great extent in order to 
do justice between -the parties where possession has 
been taken, and there is an uncertainty about the 
terms of the contract. But here the possession was 
originally taken adversely, and there is no reason, * 
therefore, why the Court should extend its equitable 
jurisdiction for the purpose of dealing with what ap- 
pears clearly to be a mere legal question between the 
^ parties. 

With reference to the reasons which* ire assigned 
for the ^.conclusion which the fourt below " Ifas arrived 
at, we think that the statement o\ learned Judges, 
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‘«that the Plaintiff’s equity is analogous to that of a 

yendot,’’»is not “well founded. If there be any equity 

at 311 / it must founded upon a contract, and nothing' 

else. It must be upon that alone the equity is founded. «. 

"rte second paragraph of the reasons for the judgment 

falls to the ground. The reference to the • Master Vmrasawiiv 
, , , . • . Moodiliv. 

ought not to be made, unles# there was some equity 

upon which could be fodnded, and that must de> 
pend simply upon the question of contract, or no con* 
tract. With reference to the further reason, con* 

■ gained in the tliiri^ paragraph, for coming into a Court 
of Equity, namely, " that complete relief could not be 
giten in a Court of Law,” it does noj. always follow that 
relief can be given at equ'ty because relief can not he 
given at law. There must be a case made out for such 
relief" in equity. So, with reference to the argument 
founded upon the assumption, that the East India Com- 
pany had themselves appropriated money for the pur- 
pose of answering this contract, there is no evidence of 
any communication being made to these parties that 
any such appropriation had been made. The appro- 
priation itself is evidence of an intention on the part 
of the East India Company to contract for the pur- 
chase, but it is no evidence of any such contract having 
been actually made. 

Their Lordships, therefore, are of opinion, that the 
decree cannot be maintained. 

• We do nbt think it is a case for giving costs in the 
. Court below : the parties have mistaken their remedy. 

The Ea^t India Company have been in possession of 
tlie land ^or a long time. The proper course will be 
to dismissttlje bill without costs. 
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Her Highness Ruckm above ... AppeUant^ ' 

AND 

Lulloobhoy Mottichu^d ... ... Respondent.* 

On appeal from the Supreme Court of Judicature 
at Bombay. 

6th, 7th ^HIS was an action of trover, in which the AppeK 
Dec.^1851; lant was the Plaintiff, and tlie Respondent and Sewlall 

a6th&37th Mottichund, since tieceased, were Defendants. 

Nov., 1852. 

^ Present at the first hearing, on the 5th, 6th, and 7th December, 
Right Hon. Dr. Lushington, the Right Hon. Sir 
Limitations, George Turner (Vice-Chancellor), and the Right Hon. Edward Ryan, 
cxt^^d Present rft the second, hearing, on the 26th and 27th November, 

Indiat and Truro, Lord Cranworth, the Chief Justice of the 

applies to Common Pleas (Sir John Jervis), the Right Hon. Dr. Lushington, 
Maiiomedans^ Right Hon. Sir George Turner (Vice-Chancellor), the R ight Hon . 
as well as Sir Edward Ryan, and the Right Hon. Sir John Patteson. 

Europeans, in 

civil actions in the Supreme Courts. 

The law of prescription, or limitation, is a law relating to procedure, 
having reference only to the lex fori. 

Where a Court entertains a cause of action which orginated in a 
foreign country, the rule is to adjudicate according to the law of that 
country,^ yet the Court proceeds according to the prescription of the 
country in which it exercises jurisdiction. 

Where words have been long used in a technical sense, and have been 
judicially construed to have a certain^ meaning, and have been adopted 
by the Legislature as having a certain meaning prior to a particular 
Statute, in which they are used, the rule of construction of* Statutes 
requires, that the woras used in such Statute should be construed ac- 
cording to tne sense in which they have been so previously used, 
although that sense may vary from the strict literal meaning of the words. 

The words in the Statute of Limitations, 21 ^ac, 1., c. 16, s. 7, ** be* 
yond the sqas,*’ are synonymous in legal Import, with the- words, out Gf 
the realm,'* or "out of the land,” or “out of the territories," and are 
not to be 'construed literally. e 

Trover for 200 chests of opium, both parties were Hindoos The 
Defendant pleaded in bar, the English Statute of Limitations, 21 Jac, 1 .,' 




during the period ^ prescription at iialwa, in India, without the terri- 
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The plaint alleged, that the Appellant, Her High- 

^ness JR/uckmaloye^ of Malwa, a Hindoo, was possessed 

a.i*Blhnbay, as,* of her own property, of two hundrei^ 

chests of opium, and that the Respondent and Sewlall 

Mottichund, Hindoo inhabitants, trading in Bombay, 

under the name and firm of Brizlall Mottichund, and, 

tories of the Government of the East India Company, and without the 
jurisdiction of the Supi^me Court of Bombay, Rejoinder, that the 
Deftndant, though not personally resident at Bombay, carried on business 
there by a Mooneem or Gomastah^ an inhabitant of Bombay ^ and subject 
to the jurisdiction of the Supreme Court, and that the goods were the 
property of Defendant. General demurrer to rejoinder. The Supreme 
Court at Bombay held, first, that as the Statutes of Limitation, 2i 
^ac, I., c. i6fiand 4 Anne, c. 16, applied to Bombay and to Hindoos, the 
fact of the Plaintiff being resident at Malwa was not “beyond the seas,” 
so as to bring the Plaintiff within the 7th section of the 21 Jac. I., c. 16 ; 
and, secondly, that the carrying business at Bombay amounted to a 
constructive inhabitancy at Bombay ^ so as to exclude her from the benefit 
of the exception in the Statute. Upon appeal, held by the Judicial Com- 
mittee, reversing the judgment of the Supreme Court, — 

First. That the saving words of the Statute, 2i Jac, I., c. 16, s. 7 
“ beyond the seas,” were not to be construed literally, those words being 
in legal import and effect synonymous with the words “ without the 
territories.” and that the replica^on disclosed a valid answer to the 
Defendant’s plea, and, as the w’ords of the replication, ” without the ter- 
ritories,” were equivalent to the words “ beyond the seas,” the Plaintiff 
was within the express provision of the seventh section, and that the 
plea, setting up the Statute, was no bar. 

Second. That the rejoinder, that the Plaintiff might sue or be sued 
during the time by reason of a constructive inhabitancy, was no 
answer in law to the replication ; for although it might J^ive the Court 
jurisdictum, yet it did not prevent the express operation of the 7th 
section of the 21 Jac. I., c. 16. 

The Charter of the 8th December ^ 1823, which created the Supreme 
Court at Bombay^ provides by section 29, that, “ in cases of Mahome- 
dans or Gentoos, their inheritance, and succession to lands, rents, and 
goods, and all matters of contract and dealing between party and party, 
shall be determined, in cases of Mahomedans, by the laws and usages of 
the Mahornedans, and where the parties are Gentoos, by the laws and 
usages of the Gentoos, or by such laws and usages as the same would 
have been determined, if the suit had been brought in a Native Court 
and*the 37th section directs, that ” the Court shall frame such process, 
and make such rules and orders for the execution of the same, in all 
suits, civil and criminal, to be commenced, sued, or prosecuted, within 
their jurisdiction, as shall be necessary for the due execution of all or 
any of the powers thereby committed thereto, with an especial attention 
to .the religion, manners, and usages of the native inhabitants living 
within its jurisdiction and accommodating the same to their religion, 
mafiners, and usages, and to the circumstances of the country, «far as 
the ssfme can consist with the due execution of law and the attainment 
^frsubstantial justice.” 

Held up^n a coTlstniction of these sections, tllat, as the law of limi. 
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therefore, persons subject to the jurisdiction of the Su,- 
preme Court, afterwards convert, ed them to thfci^ own, 
use. To this plaint the Respondent and Sewlall Moi- 
pleaded, first, not guilty; secondly, not pos- 
sessed ; and thirdly, that the causes of action in tftfe 
plaint mentioned, did not, r^or did any of them, accrue 
to the Appellant at any time within six years next 
before the commencement of the suit. 

After pleading these pleas, and before replication, 
Sewlall Mottichmid died, whereupon a suggestion was 
entered on the roll, that Sewlall M^ottichund had died, 
and that the Respondent had survived him. 

The Appellant n^plied to the pleas of the Respon- 
dent and Sewlall Mottichund y and joined issue on the 
first and second pleas, and to the third plea she re- 
plied, that, at the time when the causes of action in 
the plaint mentioned, and each of them, accrued, she 
the Appellant, was residing in India, in parts without 
the territories subject to ti»e government of the East 
India Company, and without the jurisdiction of the 
‘Supreme Court, to wit, at Rutlam in Mnlwa^\ and 
that she, the Appellant, did not, at any time from the 
time when the causes of action accrued, until within 
six years of the day of the commencement of the 
suit, come or return within the, territories, or within 
the jurisdiction of the Court, 

To this replication to the third plea, the Re- 
spondent pleaded, by way of rejomder, that the Ap- 


tation is a matter of procedure, and the Supreme Court at Bombay 
had power to frame its procedure different from the Native Courts, the 
Court was right in allowing the plea of the English Statue of Linfita. 
lions, in an action between Hindoos upon a Hindoo contract, as the judg- 
ment ef Ifhe Court on such plea was no determination relating to any 
right arising out of any contract or dealing involved in the cause of 
action. 

Semble . — The mere allegation in the plaint, that the parties are 
Hindoos, is a sufficient averment of the fact to raise an objection to the 
cause being decided by the English law of limitations. 
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^pellant, for a long time previously to and at the 
^time^when the alleged causes of action, and each and 
every‘ of them,/ accrued to her, and from thence up to 
and until the time of the commencement of that suit, 
tfiough personally resident in Malwuy was, and con- 
tinued to be, a Hindoo, and carried on, and still car- 
ries on, the business or trade of merchandize at a 
shop or house of business 'situate in Moombadavee- 
street^ in Bombay^ under the name and style of Gun- 
nessdass KistnajeCi by a Mooneem or Gomastahy named 
Amerchund Keshor^chundy and during ail that time 
was, and continued to be, an inhabitant of Bombayy 
and subject to the jurisdiction of ^the Court, and that 
the goods and chattels in the plaint mentioned, were, 
at the time of the trover and conversion thereof in 
the plaint mentioned, in Bombayy and the goods and 
chattels of the Appellant^s Bombay firm. 

To this rejoinder the Appellant demurred generally, 
and the Respondent joined in demurrer. 

The point marked by the Appellant for argument 
of the demurrer was, That the constructive resi-. 
dence of the Appellant in Bombayy at the time when 
the cause of action accrued, or at any time since, was 
immaterial, if the Appellant were at that time actually 
and in fact residing beyond the territories subject to 
the government of the East India Company." 

The demurrer was argued on the 14th of November y 
1848, and the 23^d of Februaryy 1849, before Sir 
Jirskine Perry y Chief Justice, and Sir William Yard- 
leyy Puisfie Judge, of the Supreme Court, w^hen it was 
adjudged by the Court, that the rejoinder of the Re- 
spondent toi Ihe replication of the Appellant to the 
third ’ (5le|i r wa^ sufficient in law ; and, by an order of 
the Court made ♦911 tlie last mentioned day, it was 
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ordered, that the demurrer should be overruled, with 
costs. ' . 

Ill compliance with the rule of the Privy C6un- 
cil (a\ the Judges of the Supreme Court transmitted 
to the Privy Council the following reasons, which 
governed the Court in overrulng the demurrer to 
the third plea : — 

“ The Supreme Court at Bombay^ having, for some 
years past, held that the Statutes of Limitation 
(21 Jac, I., c. 16 (^), and 4 Anne^ c. 16) apply to 
Bombay and to Hindoos, as well as to Europeans, on 
the ground of such laws being laws affecting pro- 
cedure, and not ijffecting the contract (see Stoty^s 
Conflict of Laws, p. 483, Edin), the point argued 
before us was, whether the Plaintiff, not residing per- 
sonally within the jurisdiction of the Supreme Court 
of Bombay^ was ^ot to be considered as being ^be- 
yond the seas’ at the time of the cause of action 
accruing and of its being commenced. 


(а) Sec rule, 3^Ioore's Ind. App. Cases, p. xi. 

( б ) The section of this Statute upon which the questiop raised 
turned, was the 7th ; it is as follows : — 

** Provided nevertheless, and be it further enacted, That if any 
person or persons that is or shall be entitled to any such Action 
of Trespass, Detinue, Action sur Trover, Replevin, Actions of Ac- 
counts, Actions of Debts, Actions of Trespass for Assault, Menace, 
Battery, Wounding or Imprisonment, Actions upon the Case for 
Words, be or shall be at the time of any such Cause of Action given 
or accrued, fallen or come, within the Age of Twenty-one Years, 
Feme Covert^ Non Compos Mentis^ improved or beyond the Seas ; 
that then such Person or Persons shall be at Liberty to bring the 
same Actions, so as they take the same within suph Times as are 
before limited, after their coming to or being of full age, Discovert, 
of sane Memory, at Large, and returned from beyond the. Seas, as 
other persons having no such Impediment shoul’d ‘have done. 
20^ Hen, Jll., c. 8 ; 3 Ed. I., c. 39 ; 32 Hisk. VIII., c. 2 ; l Ua, L, 
sess. 2, c.(5.'‘ 
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, " Rutlam is one of the petty Rajpoot rajahsbips of 
^<t/«/^,*adjoining the^ Bombay Presidency, and tribu*^ 
tary*, to Scindia^ under the guarantee of thfe Britisli 
Government. The Plaintiff, who, by her title, is pro- 
bally connected with the ruling family in Rutlam^ 
appears, by the record, t9 keep a money-shop in 

* Bombay^ under an assumed name, which is a custom 
very prevalent amongst monied natives of rank in 
most parts of India. 

“ We thought that the expression ' beyond the seas ’ 

• which can only be. applied cypres in did not 

include a place situated like Rutlam ; and the case of 

V. Walker (1 W. Bla. 286) Ldearly shows, that 
the being without the jurisd ction of the Court is not 
equivalent to the above expression. 

“ We also thought, that the carrying on a business 
or trade in the island of Bombay agiounted to a con- 
structive presence in the island, so as to exclude the 
exception in the Statute, even if Rutlam were to be 
considered as coming within the expression ' beyond 
the seas and we conceived, that the like conclusion 
would be arrived at by the Courts of Westminster 
Hall, if one of the great banking-houses in London, 
such as Coutts' or Hammerslefs, which are often 
known to have been represented by a single indivi- 
dual, were to claim the right of bringing an action of 
assumpsit twenty years after the contract was made, 
oa the grouifd, theft the individual had been, during 
Ijie period, * beyond the seas/ ” 

From thfe above judgment the present appeal was 
brought. • 

The Appellant, in support of appeal, submitted 
that th€ judgment of the Supreme Court ought to be 
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First. Because the Statute of Limitations, the 
21 Jac, I., c. i6, did not extend to India. • 

4 f » 

Second. Because, at all events, it (]id not aj[>ply to 
an action between Hindoos. 

0 

Third. Because, even assuming that the Statute did 
extend to India^ and also, that it applied to an action 
between Hindoos, yet that it sufficiently appeared that 
the Appellant was within the exception^ *and saving 
proviso of the Statute. 

The Respondent, on the other hand, relied upon 
the following reasons in support^of the judgment of 
the Court below : — ^ 


First. Because ^‘he rejoinder of the Respondent,,, to 
the replication of the Appellant to the third plea of 
the Respondent was sufficient in law. 

Second. Because, under the circumstances* and 
under Reg. III. of 1827, the Appellant was an inha- 
bitant o( the island of Bombay ^ and subject to the 
jurisdiction of the Supreme Court at the time when 
the cause of action in the plaint mentioned accrued, 
and ever since had been entitled to sue and liable to 
be sued in that Court. 


Third. Because, inasmuch as the Appellant replied 
to the Respondent's third plea and tendered an issue 
thereon, it was not competent to the Appellant to 
object, and she was stopped from objecting, that 
the matters in the third plea pleaded, and the Statutes 
on which such matters were and •are founded, wejfe 
not nor are applicable to India. 

Fourth. Because any judgment given for the Ap- 
pellant on the plaint would be erroneous* and bad in 
law, inasmuch as there was gross and m^inifest error 
in the Record and proceedings in this, to vvit, that 
although the Appellant by her ^?lainl complained 
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tjiat the Respondent wrongfully converted to his use 
certaia goods and chattels, to wit, two hundred 
chests •of opium, yet she nowhere stated the value 
of such op* uni or chests, or of any part of it, or if 
it^vasof any value, and consequently, no damages 
could be given against the Respondent in respect of 
•such alleged wrongful conversion. 

The appeal «vas twice argued ; in the first instance* 
by 
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5th, 6th & 
7th Dec,, 
1851. 


Mr. Peacock, Q.C., and Mr. Leith, for the Ap- 
pellant ; and 

Sir Frederick Thesifter, Q.6., Mr. Whateley, 
Q.C., and Mr. Bailey^ for the Respondent. 


The‘ case stoid over for consideration. As the 
Committee \iho heard the appeal {lid not agree in 
opinion, the case was directed to be re-argued by one 
Counsel on each side, and additional members of the 
Committee attended the hearing.f 
The appeal was re-argued by 


26th and 27th 
Nov. 1852. 


Mr. Leith for the Appellant ; and 
Mr, Whateley^ Q C., for the Respondent, 

, The points relied upon in the arguments are dis- 
tinctly stated and commented upon in the judgment. 
On the question of the application generally of Eng- 

■’ ^Present : Th% Right Hon. Dr. Lushington, the Right Hon. 
Sir George Turner (V'’ice-ChancoIlor), and the Right Hon. Sir 
Edward Ryan 

t The Committee present at the second argument were, Lord 
Truro, Lord Cranw'orth, the Chief Justice of the Common Pleas (Sir 
John Jervis), thtejlight Hon. Dr. Lushington, the •Right Hon. Sir 
George'T^irjei; (Vice-Chancellor), the Right Hon. Sir Edward Rvan, 
and the Right Hon. Sfj* John Tat teson. 
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lish Statutes to Indta^ The Mayor of Lyons v. The 
East India Company (a), Ramchurn Chucker^utty v. 

RucKKr^yB Okuckerhutty [b), D'Conto v. Da Casta (c), 

V. Ramloll Thackoorseydass v. Somummull Dhondtnull (d), 

Mottichund. Attorney-General v. Stewart (e\ i Smoult & Ryah's 
Rules & Orders, p. v., were ciled ; and, upon the 
extension to India^ of the Statute of Limitations, 21 
lac. L, c. 16, The East India Company^ v, Oditchurn 
Paid ( /), Gyanchund Shaiv v. Mirza Mahomed Cazim 
Ally Khan (g\^ Attaram Sircar v. Bailie (h), Verelst 
V, Levett (i), Kistnochunder Sircar v. Ramdhone Nun- ^ 
dy (i), Trelochun Chatterjee v. Phillips {1), Mohun Per- 
sad Takoor v. Loll^ Beharry Takoor (w), Williams v. 
Jones («). Act. No. 14, of 1840 (introducing into 
India the 9 Geo IV., c. 14) (t?), 

And, assuming the Statute extended to Indiuj whe- 
ther it applieil in an action of trover in the Supreme 
Court at Bombay by Hindoos. The Court being bound 
by the Statutes, 21 Geo, III., c. 70, s. 17 ; 37 Geo. III., 
c. 142, s, 13; 4 Geo. IV., c. 71, secs. 7 & 9; 3 & 4 
Will. IV., c. 85 ; and Bombay Charter, 8th of Dec,,^ 
1823, secs. 29 & 32, to decide the question, according 
to the Hindoo law. By which law the lowest limitation 
of suits is leu years, i Colebrooke' s Dig. ch. cxiii. ; 

1 Strange's Hindoo Law, p. 308, 2 ib. 465. 477 {2nd 
edit.) ; W. Macnaghten' s Principles and Precedents of 

(rt) I Moore's Ind. App. Cases, 175. 

(^) Morton’.s Decisions of Sup, Court, 353. 0 ** 

(c) Morion’s Dec. S. C. 356. {d) 4 Moore’s Ind. App. Cases, 339. 
*(^) 2 Merivale’s Rep. 143. (/) 5 Moore’s Ind. App. Cases, 43. 

{g) Morton’s Dec, S, C. 337. {h) Morton’s Dec. S. C, 336. 

(/) Morton^s Dec. S. C. 340. {k) Morton’s Dec. 'S C. 345. 

(/) Morton s Dec. S. C. 341. {tn) Morton's Dec.iS. C. 342. 

(«) 13 East, 439. V 

{0) Thehbald’s Acts of the Legislative Council of India, p. 390. 
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Hindoo Law, 269; M aha dan Dutt v. Mutteechund {a) ; 
Bengal Regulations, III. of 1793, s. 14, and IL of 
1 805 ^s. 3, cl. 3 ; fiombay Reg. V. of 1827, ch. s. 3, 
cl. I ; Bombay Code, p. 186. 

^ Atid, upon the question of the application of the 
lex fori^ whether the English or Hindoo law of limita- 
tions was the rule, the foltowing authorities were re- 
ferred to : The S^ritish Linen Company v. Drummond (b), 
Higgins V. Scott (c), Oe la Vega v. Vianna (//), Bonn 
V. Lippmann (e), Huber v. Stiener (/), Johnstone v. 
^^eattie (^), Trimbey v.^ Vignier (A), Bury v. Goldner (z), 
Beerchund Podar v. Ramanath Tagore (A), Sree Mutty 
Moha Ranee Comulcoonry v. Russickckimider Naoghy (/), 
Stores Conf. of Laws, ch. xiv. secs. 556-7, 577* 570 
(2 edit.), I Burge's Comm, on Col. & For. Law, ch. i. 
pp. 24 & 27, Story On Bills of Exchange,” rh. v. 
.s, 146 (Edit. 1843). 

Upon the construction of the words of the exception 
in the Statutes, 21 /ac, 1 ., c. 16, s. 7, and 4 Anne, c. 16, 
s. 19, beyond the seas/' being synonymous in legal 
import to the words ^^out of the realm,’' u.sed in the pre- 
vious Statutes of Limitation, i Rich: HI., c. 7. s. 3, 
4 Hen, VIL, c. 24, 32 Hen* VIII., c. 2, s. 9, King 
V. Walker ini), Stowel v. Lord Zonch (w), Lane v. Ben- 
nett {o), Nightingale w- Adatnsip), Battersby v. Kirk{q), 

(a) Morton’s Dec. S. C. 344. ( 6 ) 10 B. & C 903. 

(c) 2 Barn. Sc Ad. 413. (d) i Barn. & Ad. 284. 

W S^Clk. & Fin. m « 

(f) 2*Bing. N. C. 302 : S. C, 2 Dowl. Prac. Cases, 781. 

(^)*io Clk. &,Fin. 42. (//) i Bing. N. C. 151. 

(1) 1 Dowl. & Lown. 834. 

(iYi Taylor & Bdll’s S. C. Reps. 131. 

(/) Bignell's Reps. 13. (m) i W. Bla. 286, 

(«) I Plowmen's Bep. 376, {0) i Mee. & Weis. 70. 

*{p) I Show. 91*. {q) 2 Bing. N. C. 584, 

v-33 , 
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Verelst v. Levett (a), Dwarris On Statutes/^ 557. 
6159 (2nd edit.), 3 Burgas Comm, on Col. & Fof. .Law, 

1 1 7, Co* Lilt. 260. a., 260. b., 261. a., 261. b., Statutes, 
32 Hen. VIII., c. 2, 1 Mar,^ Sess. 2, c. 5, 4 Anne^ c. 16, 
s 19, and 3 & 4 WtlL IV., c. 27, were referred to. 

And, upon the fact pleaded in the replication, of 
the Plaintiff being, at the time when the cause of 
action accrued, a resident at Malwa^ an independent 
State without the territories of the East India Com- 
pany, being within the saving of the 7th section, Smith 
V. Hill (i). Perry v. Jackson (c), Williams v. Jones (rf)j 
Strithorst v. Groeme {e). 

As to the constructive inhabitancy of the Appel- 
lant flit Bombay, by carrying on business there by a 
gomastah, who was amenable to the jurisdiction of the 
Supreme fourt, Bombay Reg. Ill of 1827, c. i, s. 3, 
cls. i & 2. Thomson v. Davenport if), were cited. 

On the objection to the pleadings. That it was necfes- 
sary to aver that the parties were Hindoos to entitle 
the Plaintiff to insist upon the Hindoo law of limita- 
tions being applied, Mahadan Dutt v. Mntteechund {g), 
Mohun Per sad Takoor v. Loll Beharry Takoor (A). 
That there was error upon the record the plaint omit- 
ting to aver the value of the opium converted, and 
consequently that no damages could be given in re- 
spect of such conversion, The Mayor of Reading v. 
Clarke (z), Arbouin v. Anderson (k), Darling v. Gur- 


(a) Morton’s Dec. 340. ( 3 ) i Wils. 134. 

(c) 4 Term Rep. 516. (rf) 13 East, 439, 

(0 2 W. Bla. 723 ; S. C. 3 Wils. 145 

(/J 9 B. & C. 78, and 2 Smith’s Leading Cases 212, where all 
the authorities c/ti this point are collected. * 

(^) Morton’s Dec. 344. (h) Morton*s Dec.' 342. 

(15 4 B. & Aid. 268. * (k) Q. B. Rep. 498. 
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» ney («'. Stephen " On Pleading,” p. 332 (Sth edit.). , 

» That* *the obiectiotk that the parties were Hindoos Hbr 
could not bi nmv raised, as it was not contained in Ruckmaboye 
yie points intended to be made upon the argument lulloobhoy 
upon the demurrer to the replication, Arbouin v. An^ Mottichund* 
derson (i), Stephen “On •Pleading,’* p. 154, 2 Smoult 
Ryan*s Rules & Orders, p. 69, were severally cited* 
Judgment*was reserved, and now delivered by *"1853^*^ ' 


Sir John Jervis : 

This is an appeal from a judgment pronounced for 
the Respondent by the Supreme Court of Bombay^ 
upon a demurrer to the rejoinder. * 

The Plaint is in the ordinary form in trover, and 

describes the Plaintiff and Defendants to be Hin- 

doos, and the Defendants to be merchants trading 

% * 

in Bombay. » 

The Defendants pleaded the English Statute of 
Limitations, 21 James 1*, c. 16, in the ordinary form. 

The Plaintiff replied that, during the period of pre- 
scription, she had resided in parts without the terri- 
tories of the East India Company, and without the 
jurisdiction of the Court. 

The Defendant, the present Resjiondent, (the other 
Defendant died before replication,) rejoined, that the 
Plaintiff had, during the period aforesaid, carried on 
trade in Bombay by an agent, and that the goods, at 
tfie time of the 'alleged conversion, were in Bombay, 
•and were the goods of the Plaintiff’s Bombay firm. 

The Plaintiff demurred to this rejoinder, and after 
argument the demurrer was overruled, the judgment 
pronounced for the Defendant. 

By fhck notes of Chief^ Justice Perry, of the^re^sons 
foe overruling thh demurrer, it appears, that the only 
(a) t Croinp. dt^Mec. 326 ; S, C. 4 Tyr. 3. (^). i Q. li. Rep 498. 
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question argued before the Court was the validity bf 
Her • the rejoinder. 

I{|CvHNESS 

Ruckmaboye The questions raised during the argument before 

LvtL,^BHov this Committee were. 

Motfichund. First. Whether the English Statute of Limitations, 
21 James I., c. 16, appKes to those parts of India 
which are subject to the government of the East India 
Company. 

Seconrl. If the Statute does apply, whether, as it 
appears by the record that the parties are Hindoos, 
the plea of the Statute of Limitations is a good plea. 

Third. Whether the replication sets forth matter 
which shows the Plaintiff to have resided, during the 
period of limitation, in parts “ beyond the seas,^^ 
within the meaning of the saving in the 7th section 
of the Statute. 

Fourth. Whetiier the rejoinder presents an answer 
in law to the replication. 

During the argument of the objection lo the plea, 
upon the ground of its being inadmissible in a suit 
between Hindoos, a doubt was suggested whether the 
iact that the parties are Hindoos, sufficiently appears 
upon the record to give rise to the objection. Upon 
consideration the Committee is satisfied that the fact 
does sufficiently appear. 

The Charter, which applies to the Court of Bom- 
bay, requires that regard should be had to the reli- 
gion, manners, and usages of the natives of India^ in 
the issuing and execution of process, and, therefore, 
to enable the proper process and service to be adopted, 
the plaint which precedes the process is required to 
state if the parties are Mahomedans or^Gentoos, and, 
in pf-actice, the allegation jn the plaint Hs regarded 
^throughout the cause as a sufficient averment of the 
fact for all judicial purposes. 
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* It docfi npt appear that any objection was urged in 
the ^ourt belgw* upon this ^ point, which is satisfac- 
torily accounted for, by the notoriety oi the practice, 
io the effect stated. 

The first point to be considered is, whether the 
parts of India^ under <he government of the East 
India Company, are subject to the application of the 
Statute, 2\^ fames I., c. 16 ? 

This question appears to have arisen in the year 
1811, in the case of Williams v. Jones {13 East, 439), 
vbut no judgment then pronounced upon it. In that 
case, the cause of action had arisen in India. The 
action was commenced in the Court of King’s Bench, 
and the Defendant pleaaed the Statue of Limitations, 
to which the Plaintiff replied the Statute of 4 Anne, 
c. 16, s. 19, that when the causes of action accrued, 
and since, until within six years of* the commencement 
of the action, the Defendant was beyond seas. The De- 
fendant rejoined, and pleaded the existence of the Su- 
preme Court at Calcutta, as established by the Charter, 
under the 13 Geo, HI, c. 63, having a like jurisdiction 
as the Judges of the Court of King's Bench, within 
Great Britain, and that at the time and more than six 
years after the cause of action accrued, both Plaintiff 
and Defendant resided within the jurisdiction of that 
Court, and were subject thereto, and that no action had 
been commenced. Upon the part of the Plaintiff, it 
•was contended that, by the very terms of the Statute, 
^ it could not apply to India, as the exceptions in favour 
of parties being beyond seas could not apply to India, 
the seas meant in the Statute, being the four seas of 
England,^ and further, that even if the Statute did 
extend# to India, either without the exception or with 
a different sense to be put upon it, still the jurisdic- 
tion of the * Court of King’s Bench was not excluded. 
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The case was decided upon the ground, that at all 
Hb* . events the jurisdiction of the Court of King's^ Benc^i 

Ruckmaboyb excluded ; and Lord Ellenborough said, * As- 

** suminR that the Statute and Charter referred to had 

LULLOOBHOY . . 

Mottichund. given jurisdiction to the Indian Courts, and that the 
Courts had adopted the Statutes of Limitation, still 
those Statutes could only have the effect of barring 
the remedy in those Courts, but did 'not extinguish 
the right.*" 

The extent of the authority of this case is merely 
that Lord Ellenborough did not express any doubt, '[rf 
the competency of the Courts in India to adopt the 
Statute. 

It is abundantly clear, that since 1811 the Statute 
has been adopted in India^ and made the foundation 
of judgments by the Supreme Courts there, and that 
adoption has been recognised and acted upon by this 
jurisdiction, in the case of The East India Company v. 
Oditchurn Paul^ reported in the 5th volume of Moore's 
Ind. App. Cases, p. 43, in which case the Statute 
was pleaded on the part of the East India Cogipany, 
whose agents could not but be fully informed whether 
the Statute was acted upon in the Courts in India, 
The recognition and adoption by this jurisdiction of 
the plea in that case, is, of course, of the greatest 
weight upon the present occasion. 

The case was au action of assumpsit, brought to. 
recover damages for the breach of a contract, in not 
delivering a quantity of salt. The East India Com- 
pany pleaded, among other pleas, that the cause of 
action did not arise infra sex annos. The Plaintiff 
took issue upon that plea. The cause w^s afterwards 
tried , before two of the Judges, who, upo« Ihe evi- 
dence then given, held, that the 'cause of action did,. 
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accrue within six years, and entered the verdict for 
tjie Plajtrtiff, upon the^ issue joined upon that plea. 
A rndtioh was afterwards made for a new trial, which 
wa^ refused, and the East India Company -appealed 
against the rule refusing the new trial, and contended^ 
that the evidence proved ihp cause of action to have 
arisen more than six years before the commencement 
of the action^. 0 

No question was raised by the parties during the 
argument of that case, as to the application of the Sta- 
-<nte to India ; hut Lord inquired of the Bar, 

if the Statute, 21 James L, c. 16, extended to Indta^ 
and was answered by the then Attorney-General, of 
counsel for the East India Company, that it was intro* 
duced into India previously to the Charter, and that 
statement was not controverted by the counsel for 
Respondent, of whom Mr. Leith was, one, a gentleman 
long eminent as a practitioner at .the Indian Bar, 
and consequently well acquainted with the practice. 
The Judicial Committee considered, that the plea 
of the^ Statute of Limitations was not in that case 
entitled to favour, and would have been astute to dis- 
cover any ground upon which the verdict which had 
been entered for the Plaintiff (the Respondent) could 
be supported. Bi^t the Committee held, that the facts 
established that the cause of action had arisen more 
.than six years before the commencement of the action, 
and made the rule absolute for setting aside the former 
verdict for the Respondent, and for a new trial ; thus 
upholding fhe plea against the apparent merits of the 
case. • 

This Confmiittee is satisfied that the Statute of 
Limitatfon^ ^has been adopted and acted upon^by the 
Coqrts in India^ dod sqch adoption has been recog- 
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nised and acted upon by this jurisdiction, and the 
Her Committee considers that such application o' the Sta* 
r^'kmabovb ought not now to be questioned, whatever doubts 
Lulloobhoy originally existed on the subject. 

Mottichund. The Statute being applicable to India, it becomes 
necessary to consider, whether a residence in India^ 
but out of the territories under the government of 
the East India Company, is, in legal imppri, a resi- 
dence '' beyond the seas*’ within the meaning of the 
Statute, 21 James 1 ., c. i6, sec. 7. 

These words “ beyond the seas are of extensive 
application in the law, many ancient rights being 
saved by the Comiron Law to persons " beyond the 
seas ;** it is, therefore, of considerable importance to 
ascertain what has been deemed to be the legal im- 
port and meaning of them, because, if it shall appear 
that they have long been used, in a sense which may 
not improperly be called technical, and have been 
judicially construed to have a certain meaning, and 
have been adopted by the Legislature in that sense, 
long prior to the Statute, 21 James I., c. 16, the 
rule of construction of Statutes will require, that *the 
words in the Statute should be construed according 
to the sense in wdiich they had been so previously 
used, although that sense may vary from the strict 
literal meaning of them. 

The Statute, 21 James I., c. 16, was the first 
Statute which limited the period in^ which personal 
actions should be brought, but that Statute seems to 
be strictly in pari materia with the 32 VIII., 
c. 2, which limited the period during which real 
actions should be brought, and also with qther Sta- 
tutes, which may be called Statutes of Limitation, 
such as thh Statute of Fines, whith limited the period 
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fpr making entry and taking proceedings to avoid 
tines. ^Tbe object of the provisions in all the Sta- Hsr 
tutes referred tfl is tlie same, that is, to give*effect to ' rJ^ITmabotb 
the maxim, '^Interest reipuhlicos ut sit finis litiumy Lulloobhoy 

1*116 words ‘‘beyond the seas," as before stated, Mottichund. 
were well known to the Common Law, before the 
' enactment of any Statute containing those words ; as 
in the case Where a descent was cast after a disseizin, 
the entry of the disseizor was tolled, unless the dis- 
seizee was beyond the seas ; and relief from forfeiture, 
default, of copyhpids, is, in many cases, allowed by 
reason of the defaulters having been beyond Ihe seas, 
as in Underhill v. Kelsey (3 Cro. Jac:« 226). 

The question, therefore, is, whether the words ‘‘out 
of the realm," or “ out of the lands," or "out of the 
territories," are synonymous, in legal import, with the 
words "beyond the seas." To arriye at a correct 
conclusion, it will be necessary to refer to the various 
Statutes and authorities. 

The first Statute, relevant to this subject, is the 
Statute, De donisy 13 Edw, I., which enacted, that 
fines ill certain cases should be void, and that neither 
heirs or reversioners need make any claim, though 
they should be within England, This enactment 
seems to have referred to the law of " Continual! 

Claime," which was subject to a saving in favour of 
^persons " beyond the seas." 

The Statu^le, 18 Edw, I., Stat, 4, makes fines bind- 
iojg upon all parties and privies "within the four 


Littletony tin section 441, treats of the law before 
the Statuteio/ Non-claim, 34 Edw lll.,,c, 16, and 
says, "80 jLis proved, that if a stranger that hath right 
unto the tenemepts^ if he were out of the realm^ at the 

V-34 • 
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time of the fine levied, &c. , shali have no damage, 
though that be made not his claim/' And Lord Coke^ 
in the Scfcond Inst. , p. 337, in reading ‘upon the Statute 
of 13 Edw. I., says, “ Hereby it may be gathered laa the 
law was}, that a fine at the Common Law did not bind 
a stranger that was within age, in prison or beyond 
the seas.'' Further, Littleton^ in chapter viu , on 
^^Continuall Claime,” section 439, says, reference 
to excuse for “ Continuall Claime," “In the same 
manner it seemeth, that where a man is out of the 
realme, and the disseizor, dieth seized, that such 
discent shall not hurt the disseizee, but for that he 
could not make c6ntinuall claime, it seems to them, 
that when he commeth into England he may enter " 

It will be observed, that in this section, Littleton 
uses the words, “ out of the realme," and “ commeth 
into England^*' i,n reference to rights which had been 
preserved to persons who should, in technical lan- 
guage, be “ beyond the seas," And Lord Coke^ in 
commenting upon this section, (260. b) says, '^Hors 
dll royanlme {id est)y extra regnum ; as much as to 
say, as out of the power of the King of England as 
of his rrovvne of England ; for, if a man be upon the 
sea of Englandy be is within the kingdom or realme 
of Englandy and within the ligeance of the King of 
England^ as of his crowne of England, And yet 
altum mare is out of the jurisdiction of the common 
law/' He afterwards says, “And nbte, Littleton 
saith not, beyond tbe sea, or extra quatuor maria^ for 
a man revera may be intra quatuor maria, and yet out 
of the realme of England^ But intra qtiatuor maria, 
or extra, is taken by construction to be within the 
realme of England^ or the dominions of the same. " 

In the above statement of the section in Littleton, 
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certain words have been omitted which are in the 
^sectioQ^ which' import^ that the absence beyond seas^ 
sbottld* be in tb*e service of the king, but thdse words 
are irreleyant and immaterial, as it distinctly appears 
in subsequent sections and commentaries, and in 
BracktoUj lib. 5, fol. 436,^ referred to by Lord Coke, 
*‘that the being in the king’s service is not a qualifi- 
cation attached to the being beyond seas.’^ 

In Liitleton, section 440, the words out of the 
realme ” and within the realme,” are used ten times 
> in reference to thi^ saving, by being “ beyond the 
seas,” and the comments upon this section, (261. a, 
261. b,) which treat at large the propbr mode of plead* 
ing in reference to this subject, frequently adopt the 
expression ”out of the realme.” 

It appears to the Committee that these Statutes and 
commentaries establish, that the words being out of 
England,'^ out of the realme,” and beyond the 
seas^” where deemed to be synonymous in legal im- 
port ; and the several Statutes relating to fines have 
also q bearing upon the question. 

The Statute, i Rich. III., c. 7, s. 3, binds all par- 
ties by the fine, except those out of this realm of 
England^ And in sec. 6, actions are saved if brought 
within five years after come within this land.” 
The 4 Hen. VII., c. 24, refers to persons ‘’out of the 
. realm.” The 23 Eliz., c. 3, s. 3, saves writs of 
enror to recover fines to persons “ beyond the seas.” 
The 27 Eliz., c. 9, s, 3, on the same point. The 
saving is* also to persons ** beyond the seas.” 
There is a * material case reported in Fitzherberf s 
Abr. undet • the title of Continuall Claime et 
non ^aiane,’^ and which is cited in Stowel v. I^ord 
(i, Plowden/376). Fit zherhertx^, of course, of 
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the highest authority, and Lord Ellenb^r^ugk said* 
Hbr that no better authority than could be cited* 
Ri^cKMABaYE stated. In the 8th jKich. II.^ k (mrty 

Lulloobhoy ^ levied before the Statute of Non- 

Motichund. claim, and alleged, that the Plaintiff was, a year and a 
day after the fine levied, within tlie four seas, and did 
not claitiK The Plaintiff replied, that he was at that 
time in Scotland the whole year and ^ day, without 
that he was in England. And it was held, that Scot- 
land being another land and another realm by itself, 
the replication was sufficient. 

The right of entry of a disseizee, in the absence of 
continual claim, being by the Common Law saved by 
an absence ** beyond the seas,^’ this case shows, that 
Scotland^ being out of the realm, w^as within the sav- 
ing being beyond the seas/' Further^ the case itself 
referred to a saving in a Statute expressed in the 
words “ beyond the seas.'* But Pitzherbert^ by re- 
porting the case under the head of ** Continuall 
Claime et non Claime,"' evidently meant, that a resi- 
dence in Scotland would also be within a Common 
law saving expressed in the same words. 

Lord Coke's Commeiitaries, 260. a and 260. b, upon 
Littleton^ secs. 439 and 440, will be found quite con- 
firmatory of the principle of the decision before 
mentioned. 

The Statute of the ^32 Hen, VIII., c. 2, is imme- 
diately in connection with the 2t Janies I., c. 16. 
That Statute first required, that all real actions shoul/i 
be brought within a definite number of years by all 
persons within the realm, and saved the ' remedies to 
other persqns within certain periods ^ after coming 
within the realm, and it was correctly ^sjsePt^d by 
Weddhrburn^ of counsel in* the case of Eing v. 
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Walker, hereafter mentioned, that Sir Robert Brooke, . . 

ver;|r*higb authority, in his learned readings upon n,JJ^8s 
thiasSlMtute, alijlays considered and used the words RvcKMAacws 
“out of, the lealm" as' synonymous with the words Luttootaov 
“fieyond the seas." The passage referred to in ' 

Brooke will be .found in the seventh lecture, page 
121, and in the eighth lecture, pages 121 and 123. 

In secticfti, 2 of the Statute, 2t James I., c. 16, it 
is enacted, that if any person being entitled to writs 
in real actions, &c., shall be “ beyond the seas,’' 
then such persons' (ights are saved to them for ten 
years after coming into this realm ; and in section 7, 
it is enacted, that if persons entitlctd to bring personal 
actions shall, when the cnuse of action accrues, be 
“ beyond the seas,’’ then such persons may sue within 
the limited period, after they shall have returned from 
“beyond the seas.’’ 

The Statute, 4 Anne, c. 16, saves the right of cer- 
tain actions in reference to the words “ beyond the 
seas." 

There are two decisions upon -the Statute of 21 
James 1 ., c. 16, to which it is necessary to advert. 

The case of King v. Walker (1 W. Bla. 286), in 
which to an action of assumpsit the Defendant pleaded, 
non* assumpsit infra sex annos. The Plaintiff replied, 
that he had been resident in foreign parts out of the 
kingdom of England, to wit, at Glasgow, in Scotland. 

The Defenifant demurred. The Court held the repli- 
cation bad, upon the ground, that by the Act of Union, 

Scotland" became part of the realm of Great Britain, 
and was nt) longer “ beyond the seas,’’ which words 
were satisfie|l only, by a party being Jieyond what 
constitutes the realm for the time being. Wed- 
derburn, in support ’ of this replication stud, that 
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persons out of tbe jurbcfiction of the Courts of Utt 
country, though not literally “beyonii the iMas,'”' or 
out of the King’s subjection, were ’yet witb^ vtte 
saving oi the Statute, and referred to Brookes reaiding 
before mentioned ; but Dennison, Justice, said, ibis is a 
new experiment, and that the Statutes of LimUation 
of /antes and Anne were both express, that the party to 
be excused must be " beyond the seas,” and’tfaat be did 
not understand what the replication meant, by ” foreign 
parts,” and that the party must be “ beyond the seas,” 
which was the old and true expression ; and added, 
that “before the Union, England was an island of 
itself ; since the Union, Scotland is made part of it.” 
From the observations of Wilmot, Justice, it would 
seem that the word ''Island" is stated by mistake of 
the reporter, instead of kingdom. Wilmot, Justice, 
said, *' There is no such kingdom as England now. 
Plaintiff, therefore, while in Scotland, was not out 0 
the realm. Besides, that is not now the phrase: 
the Legislature, by altering it to beyond the seas, at 
such a critical juncture, seems to. have pointed at this 
very case of dwelling in Scotland" 

The alteration here spoken of, perha|>s referred to 
the adoption of the words “ beyond the seas,” in this 
Statute, while the words in 32 Hen, Vlll.i c. 2, )vere 
“out oi the realm.” 

The experiment referred to by Mr. Justice Dennison 
was the attempt to make the words', “ out of the juris* 
diction of tlie Court,” synonymous with the words 
“beyond the seas.” 

The substance of the determination ss, that .the 
words “ beyond the seas,” within the tpeening of the 
saving clause, could only be satisfied by ^ (het party 
being but of what should constitute, 'the realm, for the 
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t)me bong, and tbat Scotland, at the time of the plea . t"**- 

beiog part of' ibe realm, was, therefore,. not within the Hss 

*a»nnM • * • ‘ „**»*"**• 

. RvCKKABOfS 

^ The deebiion iso understood is consistent with, and Luttwanov 

to* the same effect as, the case reported in Fitzherhert, Mottichund. 

and dted in Plowdea, and with the doctrine stated in 

Lord Coke's Commentaries, 260. b ; inasmuch as in the 

time of Rickard II., Scotland was “ out of the realm,*' 

and, therefore, might be well deemed to be " beyond 

the seas,’* with! n the Statute ; and at the time of the 

case of King v. Walker, Scotland had become part of 

the realm of Great Britain, and, therefore, had ceased 

to be *' beyond the seas,” within %he meaning of the 

Statute. After the Union with Scotland^ difficulties 

arose in regard to the effect of writs of ne exeat 

regno] which, while restraining the parties from going 

out of the realm, permitted them to go to Scotland, 

which was out of the jurisdiction of the Court, and it 

was deemed necessary to alter the writ and the recog* 

nizance, by extending the restraint to Scotland by 


The case of Lane v. Bennett (1 Mee. & Weis. 
70) calls for some remark. The Plaintiff, in an- 
swer to a plea of the Statute of Limitations, re- 
plied, the residence of the Defendant in Ireland, 
Issue was taken upon the replication, and a ver- 
diet found for the Plaintiff. A motion was after- 
\Yards roadcf by the Defendant to enter judgment for 
him, non obstante veredicto, upon the ground, that 
Ireland was not now a place beyond the seas within 
the 4 Anne, c. 16, s. .19. The Court discharged that 
rule upon the authority of a decision by Lprd Holt, in 
a case erroneously cited, as the case of NightingeUo v. 
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Adams (i Show, gij, but the case' intended was an. 
Anonymous case (i Show. 61), in which Lord 1^0// 
reported ^o have held upon considerlition, upctn the 
Statute of Limitations 21 /smei I., c. 16, i\t:A Ireland 
was " beyond the seas” within the meaning of that Sta- 
tute. Lord. Abinger, in delivering judgment in Lane v, 
Bennett, entered largely into the question of the legal 
import of the words " beyond the seas,” and referred 
to many of the Statutes before mentioned, and to 
Littleton and Lord Coke's Commentaries as authorities, 
that the words “ beyond the seas,” and ” out of the 
realm,” had been used as synonymous in legal mean- 
ing, but decided thit Ireland continued to be a place 
” beyond tiie seas,” notwithstanding the Act of Union. 
The case of King v. Walker is mentioned in the judg- 
ment by Lord Abinger, as a decision negativing that 
the words “beyond the seas” and “ out of the realm” 
are synonymous, but it may be doubted whether that 
view of the decision was correct. It would rather 


seem, as before stated, that the Court held, that the 
meaning of the expression “ beyond the seas” was be- 
yond, or “ out of the realm,” and that at the time of 
the replication, Scotland was not “ out of the realm,” 
and, therefore, not “beyond the seas," and conse- 
quently not within the saving. The judgment also 
referred to a note in Jenkins’s Eight Centuries Rep. 
Case 18, that since the Union, a husband while in 
Scotland would not be deemed beyond the seas so as 
to create the presumption oi non access. 

In the case of Battersby v. Kirk (2 Bihg. N. C. 
584), it was also held, that Ireland, for the purpose of 
that decision, was a place “ beyond the ;^as." The 
question was, whether goods landed in the Bristol 
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‘Docks were liable to the dues imposed by the Bristol 

* D<^k* Acts, up(^ goeds imported from par^s beyond 
thrseas. The ‘case underwent an elaborate argument 
upon the effect and construction of several Statutes 
relating to the trade, navigation, and various other 

. matters connected with 'Ireland, joll of which are 
foreign to, this case. The judgment turned entirely 
upon the dbnstruction of those Statutes, and with 
reference to them, goods from Ireland landed in the 
Bristol Docks were deemed to be subject to the dues 
imposed upon goodk imported from parts beyond the 
seas. That case, therefore, does pot seem to have 
any application to the present case. 

The Committee, therefore, are of opinion that the 
Statute of Limitations must at this time be deemed 
to be applicable to India ; and that to construe the 7th 
section literally would be to withhold the benefit of a 
saving from India, which it was intended by the Legis- 
lature should prevail where the Statute was contem- 
plated to operate at all, that is in England, and that 
it would be contrary to reason and justice to hold, that 
the Legislature should be deemed to have intended 
that the Statute should become operative in any place 
where, by a due construction of the 7th section, the 
saving could not apply. 

A* necesssity that the words “ beyond the seas ” 

• should be cpnstrijed literally, would create a great 
doubt of the correctness of the decisions which hold 
fhe Statute to be applicable to India, but if tho.se 
words legally construed will give to India all the benefit 
which the Legislature intended the Statute should be- 
stow, the adoption of the Statute in India't’va that case, 
seems to 1)e free from objection, as the polic)kof’the 
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Statute seems equally applicable to In^iq as to Eng* 

land. And, upon a rjeview of the. Text books^ Statutes 

• * * ,8 

and' decisions, we are of opinion, that the words of Hbe 
Statute, 21 James \., c. 16, “beyond, the seas" a'c 
in legal import and effect synonymous with the wmrds 
“ out of the territories " and “ out of the realm," and 
that the replication, therefore, discloses a v^Hd answer 
to the Defendant’s plea. 

If the words of the replication are equivalent to 
the words “ beyond the seas," then the Plaintiff is 
within the express provision of tRe 7th section, and 
the Statute would^ be no bar. It is no answer to say, 
that the party might sue or be sued during the whole 
time, by reason of a constructive inhabitancy. That 
might probably give the Court jurisdiction, but will 
not prevent the express operation of the 7th section. 
A Plaintiff may be in England for six years, but, 
nevertheless, if he be in prison when the cause of 
action arises, during the whole period, he may sue 
when he comes out of prison, notwithstanding that 
he might have commenced an action at any moment 
whilst he was in prison, if he had so thought fit. The 
words of the 7th section are express?, and the Plaintiff 
is within them. 

The case, therefore, as regards this question stands 
in this p'redicament, that if the Statute of James 'does 
not operate in India, the plea is ba,d ; apd if it does 
operate, the replication contains a legal answer to it. 
And, therefore, quocunque via data, the appeal upon 
this point ought to be allowed. 

But it has already been stated, that the plea is Ob- 
jected to upon another and distinct ground, namely, 
that although the Statute of Ximitations may be ap 
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‘ptkable to India, yet that such Statute cannot be 
• pleadf^ in this cause, in which the Pimtiff and De; 
fenJSant are Hindoos* 

the recommendation of the Committee, which 
will be founded upon the opinion before expressed, 
shall be confirmed and adopted by Her Majesty, the 
appeal will be allowed irrespective of the objection 
referred to, •but, as that objection has been supported 
by arguments founded upon the supposed construc- 
tion of the Charter, and upon an alleged inconsistency 
in the course of procedure of the Supreme Court with 
the provisions of the Charter, the Committee have 
deemed it expedient, with the view of preventing 
future litigation upon the same question, so far as 
the expression of its opinion may tend to effect that 
object, to investtgate and consider the merits of the 
objection more largely than was necessary for tht 
decision of the present case. 

The course of procedure in the Supreme Courts 
necessarily differs from that which prevailed in the 
Native Courts, and such difference may frequently 
cause suits to be determined in the Supreme Courts 
otherwiso than the same would have been determined 
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if they had been instituted in the Native Courts ; and 
the question may, therefore, frequently arise, whether 
such judgments of the Supreme Court ought to be 

deemed to be inconsistent with the Charter where 

• • 

they are the result, not of the application ol any law 
*telating to the inheritance and succession to lands, 
rents, and goods, and all matters of contract and deal- 
ing^' between the parties, but from the difference in 
the course df ‘procedure only in the respeclive Courts. 

It is AiPcessary, to ft due consideration of tlje ques- 
tion, whether the plea can be allowed consistent w^th 
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1851-2. ihe provisions of the Cbartefi that the objecition 
Hbr against the |Mea should be stated with preci&iv^ja. and 
Ruckmaboyb accuracy, * because it should be observed in the Outset 
Lull^bhoy ^^'2Lt I he plea does not raise any question relating to 
MomcHUND* inheritance and succession to lands, rents, and goods, 
and to all matters of contract and dealing'^ between 
the parties ; and that the validity of the plea does not 
depend upon the application of. any law or^ usage re* 
lating to any of those matters, but that the validity 
of the plea depends upon the question, whether the 
course of practice, or procedure, it is called, under 
the authority of which it is pleaded, is consistent with 
the Charter. 

The substance of the objection to the plea seems 
to be, that a judgment in favour of the Defendant, 
founded upon the plea of the Statute of Limitations, 
would be a determination upon the rights in litigation 
between Gentoos, by virtue of a different law than 
that by which the same suit would have been deter- 
mined in a Native Court, if instituted there. And it 
is conceded that the plea w'ould not have been 2prail- 
able in a Native Court. 

The merit of this objection depends upon the con- 
struction of the Charter, to which it is, therefore, 
necessary to refer. 

The Charter contains four sections, which relatq^fo 
the question, the 29th, 37th, 38ih, 39th, 

The 29th section is the governing section upon thia 
point, and is to the following effect, namely, that in suits 
between Mahomedans or Gentoos, their inheritance 
or succession to lands, rents, and goods, knd all mat- 
ters of contract and dealing between party and party, 
shall be determined by the laws and useges of the 
Mahomedans and Gentoos respectively, or by sujch 
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lawa and usages as the same would have been deter- 
jnined /if the ' suit had been brought ^in a native^ 
cou^t." ; * • ‘ 

The 37th section requires the Court to frame pro- 
cesses^ in criminal as well as in civil suits, and the 
rules for the execution qf such processes, with an 
especial attention to the religion, manners and usages 
of the inHhbitants, and the circumstances of the 
country, so far as the same could consist with the 
due execution of the law and the attainment of jus- 
tice. 

There are two other sections in the Charter (the 
38th and 39th), which show that it' was not intended 
that the Charter Court should adopt the course of 
procedure which prevailed in the Native Courts, but 
that the suits between Gentoos and betw^een Maho- 
medans, in such Courts, should be by a course of pro- 
cedure, to be framed by the Charter Court of itself. 

It will be observed, that although the Charter pro- 
vides that the law, which would be administered in 
the ^{^tive Courts in the specified cases, should also 
be adopted in the like cases in the new jurisdiction, 
yet the focm of procedure in the Native Court was not 
to be imported in the new Court, but that the new 
Court was to frame its own course of procedure, 
ha^g regard to the law by which its decisions were 
. to he governed in suits between Gentoos and between 
Mahomedans* 
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•. Considering the different rules of evidence, modes 
of purgation and proof, and the numerous other dis- 
tinctions, in form and substance, necessarily resulting 
from the different systems of religion and’ government 
appUc&U Ho the different Courts, it Is obvioys, -that 
the forni^s of proce'dure in the Native Courts could qot 
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be imported into the Supreme Couiti to be presided 
over by English Judges ; and,, accordingly, tibe duty 
is imposed upon the Supreme Court to frame ntdes, 
orders, Snd processes, for the conduct and prcwscculion, 
in that Court, of the suits referred to. That diity 
could only be effectually performed by attaching cer- 
tain consequences, results, or penalties, to the non- 
observance of, or to a departure from, '•the ordained 
rules and course of procedure, some of which conse* 
quences might lead to a determination of the suit 
upon^points independent of the Uierits involved in the 
cause, or the law applicable to the cause of action, or 
matters in litigation, and it would be difficult to main- 
tain that a determination of the suit, under snch cir- 
cumstances, would be inconsistent with the Charter, 

The Charter, while creating the new Court, pro- 
vided for two objects. The one object was, that the 
rights of Gentoos and Mahomedans, in regard to the 
matters specified in the Charter, should be adjudged 
in the new jurisdiction, according to the laws by which 
they would have been determined in a Native Court. • 
The other was, that the course of procedure in the 
new jurisdiction, by which such law was to be admi- 
nistered, should be consonant with the religious feel- 
ings, usages, and manners of the native suitors. 

The first object seems to havfe been attained by 
placing Gentoo and Mahomedan suitors in the Ciiai'ter 
Court in the position in which, by the comity of 
nations, parties are placed who sue in the^ Courts oi 
one country, in respect of rights or causes of action 
which had their origin in a foreign country, in such 
suits the lex' fori adjudicates upon the rights and mat- 
ters in, litigatio A, according tp the law of the country 
where the rights or causes of aclioci arose ; and, con-^ 
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sisleotly witb ^hat course, the Charter provides, that 
•Geatoflf aad Mahoaiedans, who Jive and conduct. Han 
their trao^actions under certain systems of laur and RucanAaom 
gqyernment peculiar to them respectively^ shall have lwu-ooshov 
their rights and causes of action decided upon, in the Motwchum*. 
Supreme Courts by the same law by which they would 
have been determined in a Native Court. 

It was cottfided to the Court to secure the second 
object, by establishing rules, orders, and processes for 
the r^ulation of causes in the Supreme Court, be- 
tween Gentoos and between Mahomedans. 

Upon the part of the Defendai^t, it is contended, 
the plea is valid and warranted by the Charter, not- 
withstanding that such plea would not have been 
available if the suit had been instituted in a Native 
Court. 

The arguments in support of the plea are founded 
upon the legal character of a law of limitation or 
prescription, and it is* insisted, and the Committee 
are of opinion, correctly insisted, that such legal cha- 
racter of the law of prescription has been so much 
considered and discussed among writers upon juris- 
prudence/ and has been so often the subject of legal 
decision in the courts of law of this and other coun- 
tries, that it is no longer subject to doubt and uncer- 
tain^. In truth, it has become almost an axiom in 
• jurisprudence, th^t a law of prescription, or law of 
lunitation, which is meant by that denomination, is a 
law relating to procedure having reference only to the 
lex fori. 

It is said, in Storfs Conflict of Laws {a), in the 
course^ of sedtioii 579, that the law of prescription 
of a partitfilar country, even in a case of contract ihade 
(a) Edit. 1841, ^ 
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in such cooiitty, forms no part of the .eontract itseif, 
Hilt .but merely acts u^on itsjr/o'xA/isffoin caseof a stilt, 
Rockmabm >t cannot properly be deemed a right stipulated * for, 
T un minimi included in the contract. Even these' foreign 
Mottichumd. jurists do not pretend that the prescription of a coun- 
try, where a contract is made, constitutes a part of 
the contract.” 

And, in section 580, in contending agdnst a passage 
in Baldus, be says, “ The question is, whether it is a 
matter of the original merits, as, for example, a ques- 
tion of the original validity, or iiAerpretation, or dis- 
charge of a contract, or whether it is a matter touch- 
ing the time and mode of remedial justice, which is 
provided by law to redress grievances, or to prevent 
wrongs, or to suppress vexatious litigation.” And, in 
a subsequent part of the section, he says, '* Consi- 
dered in their true light, Statutes of limitation or 
prescription are ordinarily simple regulations of suits 
and not of rights. They regulate the times in which 
rights may be asserted in Courts of Justice, and do 
not purport to act upon those riglits.”And then he 
adds', “ Ptf/AiVr very properly treats prescription, not 
so much as an extinguishment of the debt or claim, 
as an extinguishment of the right of action therein. 
And this is precisely the manner in which the subject 
is contemplated at the common law, as well as'^'by 
many foreign jurists." 

Consistently with this view, while the Courts of 
almost all civilised countries entertain causes of action 
which have originated in a foreign country, and adju- 
dicate upon them according to the law of the country 
in which they arose, yet such Courts res|>ectively pro- 
ceed s^cording to the prescription of the' Country In 
which it exercises its jurisdiction. 
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• In section 576 of Story's Conflict of Laws, the law 
^ is thusT succinctly expressed : “ In regard to Statutes of Her 
limttafion or prescription of suits, there is*no doubt r!^‘kmaboys 
tlyit they are strictly questions affecting the remedy, lulloobboy 
and not questions upon the merits. They go ad litis Mottichund 
ordinationem, and not ad. litis decisionem, in a just 
juridical sense. The object of them is to fix certain 
periods, wiftiin which all suits shall be brought in the 
Courts of a State, whether they are brought by or 
against subjects, or by or against foreigners. And 
there can be no just reason, and no sound policy, 
in allowing higher or more extensive privileges to 
foreigners, than are allowed to subjects. Laws, thus 
limiting suits, are founded in the noblest policy.*^ 

Then follow many important observations, showing 
the wisdom and justice of the law of prescription, but 
which will not aid in the investigation of the question 
under consideration. 

In section 577, Mr Justice Storjf proceeds, It 
has accordingly become a formulary in international 
jurisprudence, that all suits must be brought within 
the period prescribed by the local law of the country 
where the, suit is brought, {lex /arij) otherwise the 
suits will be barred ; and this rule is as fully recog- 
nised in foreign jurisprudeuice as it is in the common 
- 1 ^ Not, indeed, that there are no diversities of 
, opinion upon this subject ; but the doctrine is esta* 
biished by a decisive current of well-considercJ autho- 
rities.” The author then quotes numerous foreign 
writers on jurisprudence, in confirmation of the law 
as stated in the text. The author also refers to seve- 
ral cases, it) « which the Courts of law of^this country 
have Icted in conformity with the principles there 
^stated. ^ A summ^y of those .cases will be found in 

v-36 *. 
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the note to the case of Mosiyn v# Fabrigas (i Smith's 
leading Cases, 367), and the case of Huber v. Steiner , 
there mentioned, and reported in 2 BU»g. N. C. ioz, 
is a leading authority upon the subject. ^ 

There are two cases which mark distinctly the 
application of the law as stated in Story. The case 
of The British Linen Company v. Drummondy which 
was a suit in England, upon a contract made in Scot* 
landy ^^here the. prescription is forty years. The Plain- 
tiffs sued in England, where the Defendant pleaded 
the Statute, 21 James I., c. 165 which was held to 
be a good plea. 

Huber v. Steiner was a suit in England, upon a 
promissory note made in Prance, w’here the prescrip- 
tion is shorter th in in England. The suit was^ com- 
menced in England after the expiration of the French 
prescription, but witliin six years. The Defendant 
pleaded the French prescription, but which was held 
to be a bad plea. 

It appears to the Committee, after much cosidern- 
tion, that the plea is an admissible and valid ploa in 
this suit, and that the allowance of it is alike con- 
sistent with the 29th section of the Charter as with 
the 37th section, the terms of which section have- been 
already stated. • 

The 37th section of the Charter has been 
mented upon, as tending to show that no course of ^ 
procedure in the Charter Court can be valid :ndcoti- 
sistent with the Charter, which should authorise a 
judgment in a suit between Gcntoos, founded upon 
any law other than that by which the same suit would 
have been determined in a native Court ; but, on an 
attentive perusal of that section, it will be.* found to 
refer only to process * and its execution, and that no 
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• restriction or duty is imposed upon the Supreme 

CourW* in regard to ^the processes and the rules and Her 

orders for th^ execution of them, except that they 

Sjhall be respectively framed with an especial attention , 

,, Lulloobhov 

to the religion, manners, and usages of the native in- Mottichund. 

habitants, and accommoilating the same to the cir- 
cumstances of the country, so far as the same could 
consist witli«the due execution of law, and the attain- 
ment of substantial justice. 

This section is merely auxiliary to tiie 29th section, 
and does not extonci its effect in relation to the ques- 
tion of the validity of the plea ; and, supposing a plea 
could be held to be included in the word “ process," 
there is no ground for saying that it is inconsistent or 
repugnant to any part of, or any matter contained in, 
this section. 

The fallacy which is imputed to the argument 
against the plea, is, that it confounds a determination 
of the suit, with the determination of the right or 
cause of action in litigation in the suit ; whereas it is 
saidi that a judgment for the Defendant upon this plea 
will be no determination founded upon any law re- • 
lating to tlv* rights or merits involve 1 in the cause of 
action, the judgment will be consequential upon what 
may be deemed to be in default, on the part of the 
- 4 il«ntiff in the proceedings in the lex fori. The Su- 
preme Coujt was to frame a course of procedure, and 
It would be incident to that duty to enforce conformity 
"•to such course by attaching certain consequences to 
default, departure, or disobedience. I he time for 
appearing, lor declaring, for pleading, and for taking 
the several Steps in the cause, and the* forms o'f the 
several ^foceedings, would all be within the |>rowince • 

^of the Court to prescribe, and consequently within its 
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authority to give a judgment for Plaintiff or Defen- 
dant, as the penalty for defaults/ disobedience, or de- * 
partures from the prescribed rules. The Court could 
not exercise its jurisdiction effectually without' such « a 
power. 

It may be asked, would the Charter be contravened 
by a judgment upon a demurrer for imperfect plead- 
ing, or a judgment of non pros for nbt declaring, 
or a judgment by default for not pleading, applying, 
&c. ? in eacli of which cases, unless the practice of the 
Charter Court should bo in exact Conformity with the 
Native Court, the^ suit would be determined by a law 
other than that by which it would have been deter- 
mined in a Native Court; but that the Charter would 
be thereby contravened, it seems difficult to maintain. 
A judgment for the Defendant upon the plea that the 
action was not commenced Jn due time, seems of the 
same character as the judgments for default, or de- 
parture, before referred to. 

The Charter meddles not with a course of proce- 
dure in the Supreme Court, or its consequences, \fhich 
shall not be inconsistent with the native laws relating 
to the contract, trade, or dealing, out. of which the 
litigation may arise, and which shall not be repugnant 
to, or in violation of, the religion, manners, and usages 
of the natives. The determination of the SupwiH^e- 
Court upon the rights arising out of contra^cts, tradings, 
or dealings, and their incidents, must be consonant 
with the law. religion, manners, and usages of the 
Gentoos. but the allowance of this plea will not con- 
stitute a determination relative to any right arising 
out of the contract, or dealing, to which ^the cause of 
action refers, and the course of proceduils by which 
the plea is allowed is not otherwise than consonant 
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to the religioii, manners, and usages of the litigant 
•partie^* . 

it remains only to repeat the opinion of the Com- 
mittee, that the judgment pronounced in the Supreme 
Court ought to be reversed, that the appeal should be 
allowed, and the cause be remitted. 
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John Robert Douglas 

% 

AND 

The Collector of Benares, 
.Sheikh Gholam Ahmud and 
LAoo Begum ... 


Appellant, 


$ 

^Respondents.'^ 


On appeal from the Sudder Dewanny Adawlui at 
Allahabad. 


the 

of 


^ Present: ineinbers of the judicial Committee, Right 
Hon. Dr. Lushington, the Right Hon. T, Pemberton Leigh, and 
the Right Hon. Sir Edward Ryan. 


nth Dec., 
1851. 


In 4his case, the Appellant, brought an action in 

Court of the principal Sudder Amin of the city 

• A. purchased 

certain vil- 
lages in the 
name of his 
son, B. A. 
being in- 
debted to C. 

executed a mortgage bond, and deposited the title-deeds of these villages 
wii^ C. is security for the debt. C. afterwards sued A. for recovery of 
the mortgage debt, and ultimately obtained a decree in his favour. 
Pending this suit A. died, and was succeeded by B. his heir, against 
„ whom aie suit was revived. B. became a defaulter to Government, when 
the Government authorities seized the villages, and took steps for bringing 
them to sale to satisfy the Government demands. C. informed the jxovern* 
ment officer of his claim, and petitioned to have the sale stayed, but the 
Collector sold the villages as the property of B., suppressing the f/btice of 
the equitable chaige of C. upon the villages. C. then sued B., the Collector, 
and the auction purchasers, claiming to be entitled to the sale proceeds 
of the villages in' the handf of the Government, ih satisfaction of his mort* 
gage debit The Sudder Devanny Court dismissed the claim of the 
Plaintiff on the ground, that the decree made in the^suit against A. was 
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Douglas 


The 
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BenareSi as attorney fpr the Government (acting as 
executors of the Will of Baboo /ykishen de- 

ceased), against the Collector of Henares^ a'nd^i?^/ 
Ram Kishen and Rai Sri Kishen^ sons of Puini Mull^ 
the auction purchaser of the village of Lehurtara ; 
Baboo Deep Narain Sing and Raja Ishrec Persad Na- 
rain Sing^ lieirs of Raja Oodit Narain Sing, in pos- 
session of the village of Cheetoopoora and' of a fourth 
share in /aitpoora ; Sheikh Gholam Akniud, son of 
Sheikh Shookr-oollah, deceased, and Mussumat Lado 
Begum, the widow oi Sheikh SJiookr^oollahy as De- 
fendants, to recover the sum of Rs, 99,200, consisting 
of the following particulars : — Rs. 31.000, the pro- 
ceeds of sale of mouza Lehurtara , Rs. 15,100, the 
proceeds of sale of mouza Cheetoopoora ; and Rs. 5,500, 
the proceeds of sale of a fourth share in mouza fait- 
poora^ together with interest thereon, from the dates 
of sale, namely, on Rs. 31,000, from the 3rd of No- 
vember, 1826, and on Rs. 18,600, from the i2lh of 


against the effects of A., ami only applied to such property as B., was 
in possession of at that time : that, as it had been sold to realise the 
demands of Government, the decree did not apply to the villages 

Such judgment on appeal reversed, the Judicial Committee holding : — . 
First. That the suit was properly instituted for recovery of the sale 
proceeds in possession of Government, as the decree obtained by 3 . 
against B. operated as a conversion of the estate of A., making it assets 
in B.’s hands, which C, had a right to follow. 

Secondly. That, as the Government had notice of C.’s equitable charge 
upon the villages, and suppressed that fact at the auction sale to the 
purchasers, there was a clear equity in C. to call upon the Government 
fpf payment out of the auction proceeds received by them, and an 
account directed of the amount received by the Collector f*‘Oiii the sale 
of the villages with interest, so far as the amount received would extend 
to the payment of his mortgage debt. 

Semble. Where property is sold by Government for general debts, 
and not for arrears of revenue, they sell only the interest of the debtor, 
and do not guarantee the vendee a title. 

The permission under sec. 5 of Ben. Reg. IV. of 1793, to a Defendant 
to file a supplemental answer, does not entitle him to make a new case, 
or raise a fresh issue, in contradiction of his former defence. » 

By sec. 10 of Ben. Reg. XXVI. ot 1814, the Sudder Amin is bound 
to .recottd a proree^in;^ specifying the points at issue, and to call Yot 
ev^ence for and against the claim. « 
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February^ 1827. As the interest exceeded the prin . 

cipal, |iie claim was limited to a sum equal to the Douglas 
priE]fci{l!sl, and /Imounted to the sum of Rs! 99,200, 
the amovint sued for. The Plaintiff claimed this sum ^ o**^^!®* 
Dn behalf of the Government, who were the executors 
3f one fykishen Das, an equitable mortgagee under a 
mortgage bond and deposit of title deeds from Sheikh 
Shookr-oaimh^ deceased. The case of tlie Collector 
ot Benares and the other Defendants, the auction 
purchasers, was, that the villages in question were 
the property of Sheikh Gholam Ahmud, and had been 
sold for arrears due by him to Government under a 
farming lease. 

The history of the proceedings and the pleadings 
are fully set out in the judgment. 

The appeal was argued by 

Mr. Stuart Q. C., Mr, Forsyth^ and Mr, MaulCy 
for the Appellant ; and 

Mr. Wigramy Q. C., Mr. Lloyd, Q. C. and Mr. 

• Edmund F, Moore, for the Respondents. 

The questions made were : — 

First. ^Fo whom the villages in question belonged 
at the time of the mortgage bond and deposit of the 
title deeds ; whether they w'cre the property of Sheikh 
Shookr-oollahy or his son, Sheikh Gholam Ahmudy in 
whose name they had been purchased. 

Second. Assuming the villages to have been the 
property of Sheikh Shookr-oollah, and made the sub- 
ject of equitable mortgage by him, yet that in such 
case the only beneficial interest which Sheikh Gholam 
Ahmv^ in the villages at his father’s death, was 
a right to so much of the proceeds of the sale*^ of the 
'^Troperty as might remain, after satisfying the debt 
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due under the mortgage to yylushen Das, and that, 
therefore, the Government had no right to sell t^e v{l>, 
lages, as the property of Sheikh Gheie^ Ahmud, 
out acquainting the auction purchasers of tho lien. 

Third. Whether, if the Plaintiff's claim as repre« 
senting the mortgagee was well founded, the suit was 
properly framed for recovery of the mortgage debt, by 
treating the sale as a conversion, or should not have been 
brought against the auctionr purchasers for recovery 
and possession of the villages. And further, whether, 
as the sale of the villages took plfice without any at* 
tachment having been issued in the suit in which the 
mortgagee sought to recover the mortgage debt, any 
claim could be snstaineJ against the Government in 
respect of the purchase- money. 

Fourth. Whether the claim was not barred by the 
Ben. Regs, of Limitation, III. of (793, sec. 14, and 
VII. of 1795, sec. 8. 

And lastly, upon the admission of (he Court, under 
sec. 5, Ben. Reg. iV. of 1 793, of a supplemental an- 
swer, after rejoinder making a new case, which wa.s con- 
tended by the Appellant to be irregular and contrary 
to the practice of Courts of Equity in England. 

The following Regulations and authorities were re- 
ferred to : — 

To show that a sale in India by the Governme nt , _o f 
a defaulter’s lands, was not a proceeding in rent, and 
that the Government did not take up'6n itself to guaran- 
tee a title to the purchaser, Marshman {a), p» 868-9.; 
Act, No. I, of i<y45, sec. 20 ifi ) ; and Ben. Regs. I. of 
1793) 7i ^ 9 ‘ and, as the 

course a claimant to lands of a defaulter,, cbout to be 

(<t) GvidG to the Oivil Law of the Presidency of Fort William. 

Acts of the Leg. Conn, of India, by Theobald, p. 754. 
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•Mid GavertHniiiat|. ought to pur3u«, The Vakeel of 
, ^Sove^ment V. Mussummetut" Kiskore (a), Ben. Reg. 
iSas, ape. 4, cl. 5. 

# • 

Judgment was reserved^ and now delivered by 
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The Right Hon. T. Pemberton Leigh : ‘ 5th 

In the dmonth of September^ 1811, Sheikh Shookr- 
oollah had transactions in business with a mercantile 
firm, of which fykishen Das was the representative, and 
he became indebted to the <firm on a balance of ac- 
counts. He was, or represented himself to be, the owner 
of two villages, and a fourth share in another village, 
purchased with his own funds^ in the name of his son, 
Gholam Ahmud* The property appears to have been 
held* under a grant, at a light rent (called a Maafee 
sunud) from Ra/a Bulwunt Sing to Gholam Ahmud. 

On the 4th of September^ 1811, Shookr-oollah handed 
over to Jykishen Das^ as a security for the balance then . 
due to him, the Maafee sunud^ under which the pro- 
perty was held, with two other papers relating to it, 
the* particulars of which are not stated, and granted 
a mortgage bond, which, after stating the balance 
due, was in these terms: — In consideration of 
the said sum [Rs. 23.645. 2a.], I pledge the viU 

lages of Lehurtara^ Cheetoopoora^ and a fourth share 
^in^/aiipoora, purchased with my own funds, in the 
^name of fny.^011, Gholam Ahmud, together with three 
papers ; viz. one a Maafee sunud, bearing the signa- 
ture of Jiafa Bulwunt Sing, and two others, viz. one 
an original, deed, and tl\e other a copy, till the sum 
be paid. I promise to pay the said sum in three 
year^ when I sha receive back the papers. Should 
the term expire; and the debt not be paid, t]}eiT I will 
{a)% Ben. Sud. Dew. Bep. 162. • 
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mortgage or sell the said villages elsewhere, a£nd pay 
Douglas the money due to the house." ' ” ■ 

t^k having been paid af «the prescnb^d 

y®®'’® ^*^0™ the date of the security}, 
fykishen Das took possession of the mortgaged 
property, and remained for several years in pos- 
session. 

On the 2 1 St of July, 1819, a large balance remain^ 
ing due to him, he filed a plaint in the Provincial 
Court Qf Benares, the terms of which are not in evi- 
dence, but from the final decree Qitade in' the feuit, it 
appears that the Plaurtiff set forth' his bond, alleging 
that the debt remained unpaid, and sought justice. 
It would seem, therefore, to have been a prayer for 
what, in a Court of Equity in England, w^ould be called 
general relief, or such relief as the circumstances esta- 
blished at the hearing might, in the opinion of the 
, Court, entitle the Plaintiff to Ctal] for. That relief 
would be, if the case were established, a personal de- 
cree against Shookr-oollah, if alive, or against his 
assets if he were dead, and a sale or mortgage of the 
specific property pledged to satisfy the demand. 

To this plaint, Shookr-oollah put in an ans\/er, not 
suggesting that the property in question belonged to 
his son, but denying the bond and the debt to the 
Plaintiff: adfiiitting that he had deposited with 
Plaintiff the title deeds of the property, ljut alleging 
that the deposit had been made by* way of suretyship 
lor a third person, from whom nothing was due to 
the Plaintiff. 

Now, it must be admitted, that the answer of Shookr- 
oollah would be no evidence against Ghotam Ahmud, 
unless it Jhad, in fact, been put in, as the Plaintiff in 
his , replication alleges, by Gholam *Ahmud himself, 
under his father's seal ; but of this there is no evi* 
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dence. HaweyeTi after an answer had been put in, 
and ^efore Feplication, Shookr-oollah died, leaving 
G^ol^m Ahmttdt hit son aud heir, and as such his 
representative in the suit j and* by the proceedings re- 
cited in* the decree, it appears that on a petition being 
filed by the Plaintiff, tepresenting that the Defendant 
had died, and praying* that a notification might 
issue, calling on his son Gholam Ahmud lO appear, 
an order fdr the issue of this notification was passed 
on the i6th of May^ 1821. 

Gholam Ahmud^ therefore, at that time, if not sooner, 
had plainly notice of the suit ; he became a party com- 
petent to assert all rights which he had, either in his 
individual or representative capacity. According to 
the practice of Courts of Equity in England, he 
ought to have been originally a party, as having, what 
we should term, the legal estate \ but if there was any 
informality in not making him a party at first, all sub- 
stantial objection was removed when he was brought 
before the Court, at a period of iho suit which en- 
abled him to bring forward any claim which he had. 

Seeing the answer which had been put in by his 
father, which answer dealt with the property as be- 
longing to the father, the son makes no complaint ot 
it ; and when a replication is filed, respecting the 
Plaintiff\s title, a rejoinder was called for, and we 
‘**pVE®ime filed, but no title appears al any lime to have 
been set up* by Gholam Ahmud in himself. 

The cause did not come on for hearing until the 
'i2th of. August, 1825, when this bond appearing to 
have been, executed on an insufficient stamp, the 
Judge of the Provincial Court, instead of giving the 
Plaintiff an opportunity of applying to the revenue 
officers \o affix *the proper stamp, which was aflei- 
• wards done ; or proceeding, as he was pressed to do, 
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take evidence of the debt due, whicbi with the de- 
OouetAs posit d^eds, might have established the PlaintiflPs de> 

Thb mand, very improperly dismissed t'lie suit with costs, v 

Collector a • ^ • j • 

OF Benares. Against this decree an appeal wasy with great reason, 
brought to ihe Stidder Adawlut at Allahabad } the pre- 
cise period does not appear, but we collect, from what 
afterwards took place, that the appeal must have been 
lodged very shortly after the decree. < 

t| 

ihe cause came before the Sudder Court, on the 
lolh of December y 1828, when the Court directed in- 
quiries to be made and evidence to be taken with 
reference to the accbunis and the facts of the case, 
independently of the bond, which, for want of a pro- 
per stamp, could not be received in evidence ; a great 
many witnesses were e^iamined, and much evidence 
was taken, and on the nth of February^ 1835', the 
cause came on lor hearing before Mr. Colvin^ one of 
the Judges of the Sudder Court. 

Amongst other evidence then produced, wa-i an 
amal’dastak^ from Gholam Ahmud, to the tenants of 
the estate, directing them to pay their rents to the 
Plaintiff, the mortgagee. Is it possible that there 
could be stronger evidence in favour of the Plaintiff’s 
claim under the mortgage, or more conclusive proof 
that Gholam Ahmud could set up no title in himself 
in ^opposition to it ? 

Mr. Colvin was of opinion, most properly, that the 
decree of the Court, of Benares should be reversed, 
and stated his view of the case in these terms : — . 

“ Although ^the bond has not been executed on a 
" stamp of Rs. 8, as required by Regulation VII. of 
1800, but has been written on a stamp •only eight 
anas, and is, consequently, inadmissible in a Coart of 
justice;^ but the claim of . Plaintiff '(Appellant) was 
brought into Court under the ledger accounts, as well 
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under the bond, and from the evidence of the wit* 
jiesses, atbe report of the treasurer, and the translator Ddu«uAs 
of the account ^oks, 'elicited in the inquiry, bs far as Ths ' 
it has been prosecuted, in pursuance of the order of ^ bwa*!^ 
the Sudder Dewanny Adawlut, of Calcutta', dated the 
lolh of December, 1828, viewed in connection with 
' the answer to the plaint filed by Respondent's ancestor, 
in which he acknowledges that he was security to the 
house for MeerUssud AH, the Taksildar ; that he deli- 
vered the title deeds to Plaintiff for his satisfaction i 
» that the amal-dasta^, was drawn out in Plaintiff’s 
name by Sheikh Gholam Ahmud, his son ; and from a 
reference to the amaHdastak bearing Respondent’s 
seal, which has been filed by Appellant, the claim of 
Plaintiff (Appellant} under the ledger account, of the 
fidelity* of which there is not the least doubt, is fully 
proved and established in my opinion to the satisfac- 
tion of the Court; under these circumstances, the 
claim and appeal of Appellant should be decided in 
his favour, and the decision of the Provincial Court 
shoul(^ be set aside ; and with this view of the case, 
no further inquiry is deemed necessary.” 

The Judge here relies upon the deposit of the deeds 
and the amal’dastak as part of the evidence establish- 
ing the Plaintiff’s demahd. Now, unless the demand 
g ainst the particular estate, the deposit and the 
jamal-dastak were of no importance ; he, therefore, 
manifestly co*nsidered the claim as established against 
Ike property. , 

As the Oecree of the inferior Court was to be re- 
versed, it bec&me necessary that the case should be laid 
before another. JudgO of the Sudder Court : and, ac- 
cordingly, Jn the end of March, 1835, case came 
^ befqre Mr. Tumbh^l, who directed application *lo be 
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cases in the privy council 

made by the Plaintiff tu the revenue autlmrities tu 
have the defect in |he stamp on the inortgaj^e bond 
remedied. This was done, and the appiicatioq having 
been granted, the case was brought again before Mr. 
Turnbull, who pronounced his decree on tiie i5tli of 
June, 1835, in these terms According to the rea- 
sons in the proceeding of the aforesaid Judge and the 
papers in the suit, I am also of opinion, that the 
claim of the Plaintiff has been satisfactorily proved ; 
accordingly, a final decree is passed, that the appeal 
of Appellant be decreed to him ; the deci.-ion of the 
Provincial Court of Benares, date'd the rath of August, 
1825, be reversed and set aside; that the whole of 
the costs of the two Courts be paid by Respondent ; 
and that, suing out execution of this decree. Plaintiff 
do recover the amount claimed, with interest thereon, 
at the rate of one rupee per cent, per mensem, from 
the date of institution of suit to the date of payment, 
together with the costs, from the estate and effects of 
Sheikh Shookr-oolah, deceased, the ancestor of Re- 
spondent.” 

It will be observed, that this decree does not' direct 
payment out of the specific property charged, which 
may, perhaps, be accounted for by circumstances 
which we shall presently advert to ; but that the claim 
was considered established, and intended to be satis- 
fied out of that property, as part of the as^fT* 
Shookr-oolah, and as specifically charged, there can- 
not be the smallest doubt, from the terms of the de- 
cree of'the two Judges to which we have referred. 

The first Judge distinctly states, as, proved, the 
deposit of the title deeds and the (smal-dastah of Gho- 
lam Ahmud ; and the second Judge adverts^ to and 
C'Oficu’TS in the reasons of tha first, and receives the 
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mortgage bond in evidence. It is plain, therefore, 

. that the* Plaintiff’s cas& was held to be established, 
& •* * • • • 
and the mortgaged property treated as the property 

of Shookr-oollah. It would have been extraordinary 

if it had been otherwise ; the only pt rson who could 

set up an adverse title, Gh»tam Ahmud, bad been for 

thirteen years before the Court a party in the suit, 

litigating ancf resisting the Plaintiff’s rights, on other 

grounds, but had never set up what, as regarded the 

mortgage, would have been a conclusive answer ; an 

‘'averse title in himself. 

Unfortunately, however, in the inten^al between the 
dismissal of the suit and the final decree on appeal, 
transactions had taken place which brought the Plain- 
tiff intq conflict with a more formidable antagonist 
than Gholam Ahmud or Shookr~oollah, and prevented 
him from reaping the fruit of his decree. 

It seems, that previously -to 1825, Gholam Ahmud 
head ^ken to farm some part of the Government reve- 
nue, and in that character liad become a defaulter and 
.1 debtor to the Government, and the Collector of Be~ 
nnres thought fit, in 1825, or cArly in 1826, to seize 
the villages) the subject of the Plaintiff’s mortgage, 
and to take steps for bringing them to a sale, in order 
to satisfy the demand against Gholam Ahmud. 

oJhcu^illages having become the property of Gholam 
Ahmud, as heir of his father, subject to his father’s 
debts, would, of course, to the extent of Gholam 
Ahmud s interest, be liable to any demands against 
him, but in what mode this particular liability to the 
Government' had been created, is a question involved 
in much obscuthy ; for two totally different and in- 
consisteift accounts have been given by the Collector, 
„af will presently appear. 
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/ykisAen Das heceupotij whose suit had indeed been 
dismissed in the inferior Cour|, but wf|o bad ^pealedt 
or was about to appeal, to the Sudder,Coiitt, pfes^ted 
(as he alleges, and as we think, for the reasons we |hali 
state, he has sufficiently proved) a memorial to the 
Collector, stating his claim, and praying that the sale 
might be sta)ed. No attention being paid to this 
memorial, he petitioned the Provincial *Court of Be~ 
naves to interfere. Nothing effectual having been 
done by that Court, the Plaintiff finally applied to the 
Sudder Court cf Calcutta. At what time the petitifp < 
was presented 4<)es not appear, but it -came before 
the Judge, Mr. Courtney Smith, on the i8th of Aprils 
1827. 

It was not known in Calcutta at the time, whether 
the sale had been actually made or not. In point of 
fact, the principal portion of the property had been 
sold in November, 1826. 

The Judge of the Sudder Court, therefore, made 
this order. “ The petition of Appellant, complaining 
of the Collector’s proceedings, touching the gale of 
certain villages mortgaged to Appellant, and praying 
that an order may issue, prohibiting the sal% or direct- 
ing the proceeds of the auction sale to be held in de- 
posit, until a final decision should be passed by this 
Court, and setting forth other matters ; also 
two proceedings of the Provincial Court of Benares, 
dated respectively the aSth of April, 1826, and«the 
10^ oi February o{ the current year; aUo copies,, of • 
two petitions on the part of Bhowanideen, which were 
filed in this Court, on the 14th of the current, accom- 
panied by Ihe prescribed stamp, and which are num- 
bered 13, 14, 15, -t6, and 17, were this day *perused. 
,As the sale has taken place, or ia about to (ake pls<(e, 
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for a claim of Government in the Akbari Mahals an 
•order prohibiting^ the sale, or directing the sale pro- Douglas 
cee^, whifcli ane not in excess of the Government de- X^g 
mwd, to be held in deposit, cannot issue from the o^bk^awes 
miscellaneous department, if there be a surplus of 
the sale proceeds, the Provincial Court are competent 
to issue the necessary orders; there is, consequently, 
no necessity^ for an order of this Court. Should the 
decision of the Provincial Court be eventually re- 
versed, and Appellant’s claim be decreed to him by 
4 ||)is Court, and Appellant considers that his claim to 
the lands is stronger than the clajm of Government, 
he will be competent to bring a regular suit against 
Government.'* 

Thq learned Judge appears to have tlmught, and, in 
our opinion, to have justly thought, that if the Col- 
lector, with full notice of the Plaintiff's equitable 
claim, thought fit to sell the estates as the property of 
Gholam Ahmud^ in whose name they were held, with- 
out noticing the Plaintiff’s claim, the Plaintiff would 
have# a clear equity against the proceeds in the hands 
of the Collector, if his claim should be ultimately esta- 
blished, and this upon the most obvious principles of 
moral justice, recognised atid acted on as safe grounds 
of decision by the Court of Chancery in England, 

WJien the Plaintiff's claim was ultimately esta- 
. blished, he hjmself was dead, and had made a Will, 
a'ppointing the Government his executor ; his Will 
"was disputed, and it was not until the year 1838 that 
the Will was established, and on the 5th of November^ 

1838. the plaint in the present suit was filed in the 
Court of Behares. 

The*suit*was instituted against the Collector of. Be- 
^narest 9s having deceived the proceds out which 

V--38 •, 
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the Flainlifl^s demand was to be satisfied, against Gho* 
/am A hftfud and his mothtr, La^o Begum (theowidow 
of Shookr-oollah), and against several Other Defendants 
who had purchased the estates at >the salefmadeby 
the Collector. 

The reason for making Gholam Ahmud*s mother a 
party was this : The Plaintiff alleged that Gholam 
Ahmtid^ being required to give security as farmer 
of the revenue, forged a deed of dower in the name 
of his father, Shookr-ooIIah, in favour of Lado 
Begum, and that Lado Begum and Gholam Ahmu0 
then joined in pledging the estates to ihe Collector, 
for du payment of anything whicli might have be- 
come due from Gholam Ahmad. The plaint taking 
this view of the Collector's claim, alleged various 
reasons to show that the pretended deed of dower was 
fictitious, and that Lado Begum never had any claim 
to the property, and it charged the Collector with 
having omitted to make the necessary inquiries, and 
to take proper precautions before lie accepted the 
security. It alleged distinctly the proceedings in the 
former suit ; that application had been made to the 
Collector to stay the sale till the Plaintiff's claim was 
formally disposed of ; that application had afterwards 
been made to the Court of Benares, and finally to the 
Sadder Court of Calcutta, with such effect as w^ h ern#' 
already stated. The relief sought was tq, this effect ; 
that although this sale was in every sense open to re- 
versal by a Court of Equity, yet, on consideratioh 
that, after the reversal of the sale, the property 
must still be sold in satisfaction of the claim under 
the Sadder decree, and Plaintiff would' receive the 
proceeds, and that double trouble would ber incurred ; 
Plaintiff, therefore, relinquishing his claim for reversal 
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af sale, and holding that he was entitled to the sale 
proceeds, on the ground that it was pledged in mort- 
gager for his dues; as aeclared by the Suddet^ decree, 
has filed his petition for the claim before mentioned, 
an<f prayed for a decree, that, as usual, jnslice might 
be obtained by the institution of the suit. 

Though the plaint was filed in November, 1838, no 
answer was ©put in by the Collect *'r till . 1840. 

Whether he was the same individual who had been 
engaged in the transactions with Gholam Ahmud does 
l^ot appear. Il is to be hoped that he was not ; but 
the transactions referred to had all taken place in his 
office, and memorials of them were, 6r ought to have 
been^ found, and he had had ibundant Lime to inform 
himself of the particulars. 

The*answer of the Collector began in these words : - 

That Shookr-oollah^ father of Sheikh Gholam Ahmud^ 
one of tiie Defendants, during his lifetime, and, after 
him, his widow, held possession of the villages in 
MaafeOf in the name of Gholam Ahmud their .‘‘On. 
That Sheikh Gholam Ahmud took the farm of the 
Akbari Mahal of Zillah Benares^ and gave these 
three villages as security on the part of his mother ; 
and caused a security-bond to be executed by his 
mother. That mother and son joined interests for 
their joint profit. That a balance fell due from the 
Akbari Mahal, and the property was sold by auction 
in, 1226 and 1*227 P^sli, in notification of the balance 
4 ue to Government, the usual notification having first 
been issuetl. That the balance was not liquidated 
thereby.*^ The answer then stated, that Shookr-oollah 
had other property, and insisted, that in Uie decree of 
1835 aonnei^tion is made of these villages. 

The statement here is, that tlje villages, Ihoiigh 
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held in the name of Gholam Ahmud^ were, in fact, the 
property of Shookr-oollah^ and that tiie claim, of the 
Governnfent upon them was founded on a deed exe- 
cuted by his widow. 

The Defendants, the purchasers, put in distinct an- 
swers Raja Ishree Persad Narain Sing^ one of them, 
insisted, that the sales had been publicly made by the 
Collector, who had received the purchase-money, and 
given each purchaser a deed of sale and possession, 
and that each purchaser got possession under his 
purchase. ^ ^ 

The two other purchasers, Rai Sri Kishen and Rai 
Ram Kishen, insisted, that the suit was contrary to 
the practice of the Court. “ That Plaintiff does 
not sue for the reversal of the tale and possession of 
the villages, for the Plaintiff is clearly satisfied with 
the sale, and, therefore, he has not sued for its re- 
versal, but to recover from Government the amount 
proceeds of the auction, which have been paid into 
the treasury of the Benares Collectorate, together 
with interest thereon.'^ That, under those circum- 
stances, these Defendants vere improperly made parties 
in the suit. 

If 

A most conclusive replication to the a(»swer of thef 
Collector was filed by the Plain: iff, on the 26th of 
June^ 1840. After showing that the Collector had 
in truth admitted the Plaintiff's title, it insisted, that 
it the Collector, when he took the* secuHty on these 
villages, had made due inquiry, or called for the titlp- 
deeds, he would not have been misled with respect to 
the charge upon the property. It then •^proceeded to 
refer to the petitions which had been ^iresented to 
stay the sale, and proposed to produce them fei proof. 
Wo shall state the passage, becau^ it is most mate- 
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rial, both with reference to the merits of the case and 
the e^^traordinary proceeding afterwards adopted by 
* tbe^Court. ** Eighthly? That when it was discovered 
that Laifo Begum's security was the consequence of 
Gfholam Ahmud's fraudulent conduct, and a petition 
was filed in the Collector’s office, even then the Col- 
lector did not abstain from the sale. That Plaintiff 
will file copy of that petition also. Ninthly. That 
w'hen the Cfollector advertised the villages aforesaid 
for auction sale, then also a petition w^as filed, and 
^another petition was given in to the Provincial Court. 
That the order of* the Provincial Court was to the 
effect, that when the time of salfi should arrive the 
necessary order W'ould be gi^^en ; but, in the enferim, 
Plaintiff’s suit was dismissed. That Plaintiff again 
petitfened the Collector, stating, that he had appealed 
his suit to the Sudder Dewanny Adawliit^ that his 
action against the property was pending, that the pro- 
perty was in mortgage, and prayed that it should not 
be brought to sale. That thereupon the Collector 
passed an order in effect, that the Plaintiff’s suit hav- 
ing *been dismissed, no order could issue. That since 
Plaintiff had, without ceasing, petitioned the Provin- 
cial Couft and the Collector pleading his regular suit, 
and complained of the security aiKl Gholam Ahmudy 
it was nowise right that the security should have been 
^ 'hcctJpted, the property sold, and the sale-proceeds of 
the mortgaged property appropriated ; indeed, these 
acts were beyond the competence of the Collector.” 

The PJaintiff here refers to petitions presented to 
the Collector to stay the sale, one before and one after 

the dismissal of this suit, and to an order made by the 

# ■ . - 

Collector upon the latter. These, therefore, were 
documeifts in tl)e Collector’s own office, and £^copy of 
one of* them the Plaintiff offered to file in evidence. . 
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To the answer of the other Defendants the Plaintiff 
also filed a replication, insisting, that they had either 
notice of* his title, or had purchased without due 
inquiry* 

On the 3rd of August^ 1840, Raja Ishree Persiid 
Narain Sing filed a rejoinder, insisting, that he had no 
notice, and had been guilty of no laches. And, on the 
1 5th of 1840, the other purchasers Jfiled a re- 

joinder, insisting, that the proper course for the Plain- 
tiff to have pursued would have been, if he disputed 
the sales, to have taken proceedings to reverse them, in 
which case the purchasers would have obtained back ^ 
their purchase-mouey from the Government ; but that 
as the Plaintiff distinctly offered to confirm the sales, 
he ought to confine his claim to the proceeds, and 
not to sue the purchasers and Collector at the 
same time. 

The Plaintiff seems to have felt the force of this 
reasoning, for, at a subsequent period, he dismissed 
these Defendants from the suit. The exact date of 
this proceeding does not appear. We mention it now 
in order not to embarrass the statement of the case as 
against the material Defendants. 

Had the suit gone to hearing on the issue tendered 
by the answer of the Collector, there could have been 
no doubt about the result ; but instead of this, the 
Court took, what appears to us, a very extraordifiar]^ 
course. 

On the 4th of August, 1840, the suit (in whi:h it 
is stated, in the proceeding referred to, “the^ evidence 
was called for”) was brought up, in the presence of 
the vakeels of the parties. No rejoinder had been 
filed by the Government vakeel, and as against^ him, 
the ohlyt.material party, the cause serins not to have 
been at issue. 
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On this occasion several questions were put by the , ^ . 

• Coqrt to the P\ 3 .intiS% 7 )akeel, as to the year ^in which Douolas 
his** client got "possession of the mortgaged property, t«e 
atsd the* year in which he was dispossessed of it, and qf BenSbsI 
other matters. We are at a loss to understand the 
object of these questions, •The vakeel not being pre- 
pared at the moment to answer them, the cause was 
adjourned fo^ two days. 

On the 6th of August^ accordingly, the cause ap- 
pears to have come on again, when the Government 
" vakeel said to have represented ** that in the answer 
which he had before given in tOi^the Plaint, many 
facts relating to the transaction had inadvertently 
been omitted,'^ and he asked the Courtis permission 
to filc;a supplemental answer, which was granted by 
the Court, and on the 2nd of November ^ 1840, the 
answer having been prepared, an order was made by 
the Court that it be filed, and that the cause be 
again brought up after eight days or more/' 

The answer which was filed was by no means con- 
fined to stating facts relating to the transaction which 
had been inadvertently omitted. It was in utter con- 
tradiction* of the statements which had been made in 
the first answer. Instead of alleging, that the pro- 
perty had belonged to Shookr-oollah and his widow, it 
. alleged, that it bad never belonged to Shookr oollah, or 
his widow, ^ but ^that it was always the property of 
Gholam Ahmud ] instead of relying, as before, on a 
•mortgage by the widow and Gholam Ahmud, it alleged, 
that no mortgage of it had been made by either of 
them, but that Gholam Ahmud being the owner of the 
estates, and indebted to the Governmeht, these vil- 
lages, *as<tiis property, were sold for the debt. 

The leave to fije a supplemental answer, is sWed to 
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have been given under section 5, Reg. IV. of 1793, 
Douglas which is certainly very general ip, its terms ; hvti it is 

The much to be regretted if the practice of the Court be 

otBMMs. warrant what has here taken place : i 5 a 

Defendant, after having put in an answer stating facts, 
which are within his own •knowledge, or which he has 
the lull means of ascertaining, may afterwards, on 
finding that he has no defence as the case stands, do 
what the Defendant has here been permitted to do ; 
if he is at liberty, without any affidavit of the circums- 
tances, without any explanation of the nature of the 
error which has 4)een committed, or in what it has 
originated, or what is the correction to be made, or 
what the omission to be supplied, to make a totally 
new case, and state facts at direct variance with the 
statement in the first answer, and of course com- 
pletely change the issue in the cause. 

The replication to this answer, after alleging that 
, the course of the Government cancelling and annul- 

ling the contents of their first answer was unprece- 
dented, and alleging, as w'e think very reasonably, 

' that the object of a supplemental answer was to sup- 
ply what might have been omitted, and not under the 
designation of a supplemental answer to nullify the 
first; proceeded* to re-state the original case, particu- 
larly charging and relying, by the eighth paragraph, oiv 
the various proceedings which had taken place by 
petition to the Collector, and otherwise, to stay the 
sale pending the Plaintiff's appeal from the decree of 
1825. 

To this replication, the date' of, which does not 
appear, the Government filed a rejoinder on the 28th 
of January^ 1841. At this time, ^at least, ^the*papers 
in the office had been examined, but so far from 
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there being the slightest denial of the facts alleged by 
^ the With respect to the applications to stay Douai.As 

tbe?saie, the regKcatidh alleges in so many words, that 
the statement on that subject is favourable to tlie 
cause of Government ; for the Sudder Court, notwith- 
standing that a petition was filed praying for a post- 
ponement, would not interfere in the demands of the 
Government.^ 

Now, we find by the 5th section of the Regulation 
before referred to, that the Defendant in his rejoinder 
is simply to deny the truth of the reply of the Plain- 
tiff, or the parts of it which he means to dispute. 

Here, so far from denying those facts, the Defendant 
founds his defence upon them, and we must treat 
them as admitted. It is a mistake to assimilate (as 
was done at the hearing) these proceedings to the 
practice in the Court of Chancery in England, There 
the Plaintiff has the means of compelling a distinct 
answer, yes^' or ** no,*^ to any allegation which he 
makes, and, therefore, it Is not sufficient for him to 
say ^such or such a fact is not denied by the answer, 
he must read an admission of it. The proceedings 
in the Indian Courts are of a totally different cha- 
racter. 

The cause being now at issue was again brought 
before the Court, on the 30th of January^ 1841, When 
it should seem, that, according to Regulation XXVI. 
of '1814, sefc. fO,* the Judge ought, after putting such 
j[juestions as he thought necessary to the vakeels, to have 
pointed oift to the parties the facts material to be proved, 
and called fer evidence upon' them ; but instead of this, 
various questions having been put to the* Plaintiff and 
his vaJteel^^^dLiid the answers taken down, the bearing 
or importance o? which we do not understand,* the 

V— .39 
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1851. case -was adjourned. On tiie 26tb of Aprils i84‘i-, it 
Dou^s came on once more, when, it is stated, -the Record vtts 
inspected, and without taking evidence or, as ‘far ais 

CoLLscTOR appears hearing the parties, the Judge thought fit to 

OF Bbnams. ....... . . ^ t ^ ' t 

dismiss the suit,, assigning as one reason, a fact of 

which not only there is not a shadow of proof, but 
which is directly contradicted by the whole evidence 
of the transactions, namely, that the villages had been 
purchased with the funds of Sheikh Gholam Ahmud, 
and had, therefore, been properly sold for payment of 
his debt to Government. ^ 

We are quite at a loss to comprehend the course 
which the Judge took upon this occasion, or to recon- 
cile it with any view of law or of justice. 

J'he cotirse which the Plaintiff insisted ought to have 
been taken, is very distinctly pointed out in his pkition 
of appeal to the Sudder Court of Allahabad, namely, 
that after the four pleadings had been filed, it behoved 
the principal Sudder Amin, in accordance with the pro- 
visions of section to, Reg. XXVI. of 1814, to have re- 
corded a proceeding specifying the point or points to 
he established, and calling for evidence for and against 
the claim, with reference to the purport of^lhe plaint 
and answer, from the parties respectively, in order that 
each of the parties might file his evidence for or 
against the claim, from which full investigation might 
be had, and the merits of the case fully developed. 
He concluded his petition of appeal int hese terms->- 
** That the Collector, -in his supplemental answef^ 
asserts that the property sold by auction' was pur- 
chased with the funds of Gholam Ahmud; and the 
principal Sudder Amin also declares, that the pro- 
perty was purchased by Gholam Ahmud ; oqw,' Prain- 
tiff (Appellant) consents to rest his whole case on 
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this otie point ; that if, from the record of the case, 

. the deeds of sale, ani^ the papers in the CoUectorate, 
it (Shall appear* that the property was purchased with 
th# funds of Gholam Ahmud^ then Plaintiff consents 
that it shall be excepted from his claim ; otherwise, 
on the simple proof of it being the property of Sheikh 
Shookr-oollah, Plaintiff is entitled to a decree on the 
ground of Plaintiff^s claim being entitled to a prefer- 
ence with reference to the claim of Government. On 
the above grounds, therefore, Plaintiff (Appellant) 
prays that the decision of the principal Sudder Amin 
be reversed, and his claim be decreed as justice re- 
quires/^ He added to this petition, as an exhibit, the 
decree of 1835 

Thi§ petition appears to have come before Mr. Tay- 
ler^ the Judge of the Sudder Court, on the 5lh of 
/une, 1841, and to Mr. Tayler the proceedings in the 
Court below seemed as irregular and unwarrantable as 
they appear to us. He accordingly called upon the 
Court below to explain its proceedings, and required 
a report as to whether any proceeding had been re* 
corded in this suit, in conformity with the proceed- 
ings of section 10, Reg. XXVI. of 1814, and in what 
respect the questions put by the principal Sudder 
Amin to the Plaintiff were relevant to the cau«e. To 
this i;jequisition the following report was returned by 
.the Judge, qp the^ loth of fuly^ 1841: — '' The facts 
are as follows, viz. after the four pleadings had been 
(Aimpleted, a notification was is»ued, specifying that 
the case would be taken after eight days ; subse- 
quently thereto, the case was brought up, when it 
appeared to* me unnecessary to call for evidence in 
favour *of,t and against, the claim; consequen^y • no 
,cuch proceeding \vas recorded, and the case was de,- 
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cided. As the suit was brought to recover the sale- 
proceeds of the irfllagc of Lehurtara from (govern- 
ment, by right of a decree, declaring the valilihy of 
the mortgage, prior to the filing of the decree, the 
questions aforesaid were put with the view of ascer- 
taining the nature of the .mortgage ; when, however, 
Plaintiff put in the decree, and it appeared therefrom 
that it was not passed against the mortg£^g^ villages, 
it did not appear right to cause Government to refund 
the sale-proceeds, and the claim was in consequence 
dismissed.’^ 

It is impossible to avoid expressing some astonish- 
ment that any Judge could so entirely have miscarried, 
in the discharge of his duty, ns the principal Sudder 
Atnift appears by his own report to have done. 

There were only two courses which it was possible, 
with any share of reason, to adopt : the one was, if the 
proceeding were regarded as a supplemental proceed- 
ing to the suit of Joykishen Das against Shookr^aolah 
and Gholam Ahmud^ and the facts were considered to 
be sufficiently established on the part of the Plamtiff, 
to make at once a decree in his favour ; the other was, 
to direct the evidence to be taken, and give the parties 
an opportunity of establishing their respective allega- 
tions. To dismiss the suit, under such circumstances, 
was utterly out of the question. 

On the 1 2th of October y 1841, the cause came on for ^ 
bearing before Mr. Tayler^ who considered, very pro- 
perly, that the great question was, whether the vil- 
lages in question were the property- of Shdokr-oolak ; 
for if they were, they were clearly subjected by the 
decree of 1835 to the demand of the Plaintiff, and if 
they had been sold by the Collector as the property of 
Gholdln Ahmudy witii notice of the Plaintiff’s equitable 
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claJm, tb9 Plaintiff had a plain right to recover the 
^ amoun^ which had been received by the Collector. 

Upem both thcAse polhts, the latter of which, indeed, 
was nol^ in controversy, Mr. TayUr was of opinion in 
favour of the Plaintiff, for reasons distinctly stated in 
a very able judgment, and he accordingly pronounced 
his decree, that the decision of the principal Sudder 
Amin, of Benares t be overruled, and that the Plain- 
tiff do recover from the Collector the amount of his 
decree, to the extent of the amount which may have 
been appropriated from the sale-proceeds, and carried 
to the credit of the Government, together with in- 
terest thereon from the date of the institution of the 
suit to the time'of payment, and that the Plaintiff's 
costs, with interest from the date of the decision to 
the d&te of payment, he paid by the Collector. 

The decision of the inferior Court being reversed, it 
became necessary that the papers should be laid before 
another Judge of the Sudder Court (Mr. Currie), 
who, unfortunately, differed from Mr. Tayler, and 
thought the suit should be dismissed ; and the third 
Judge, Mr. G. Powney Thompson, concurred in that 
opinion, and accordingly, the suit was dismissed with 
costs; the Plaintiff having been actually refused the 
opportunity of giving evidence in support of his case, 
if it were not already proved, 

are clearly of opinion, that the decree must be 
reversed, ahd judgment given in favour of the Appel- 
,lant. 

The case itself, is one of the simplest description. 
The Plaintiff's testator having an equitable mortgage 
on the villp^es in question, of which ^he legal title 
was m Gholam Ahmud, institutes a suit against the 
, mortgagor to recover the amount of his demand. 
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Pending the suit| and while Oholam Ahmudj the r^pte** 
sentative of the mortgagor, is a party to it, the C<i 4 Ieetor 
sells the property as if it were Gholam ^Akmud's^ unin^ 
cumbered estate, suppressing all mention of the m^t- 
gage ol which he had notice. The demand in the bri- 
ginal suit being established, this suit is brought to re- 
cover the amount which had been realised by the sale. 

The objections founded on the Regula^ibns of Limi- 
tations have obviously no bearing in the case. There 
has 'been a continued and uninterrupted claim trom 
1818 to the present time. As title ground is there 
for the objections founded on the Regulations with 
respect to Government sales. It is said that when 
property is sold by the Government for general debts, 
and not for arrears of revenue, they sell only the 
interest of the debtor, and do not guarantee the title. 
This may be very true, and it is an important dis- 
tinction between the two classes of sales, but it has 
no bearing upon the present case. Here the Govern- 
ment officer, having notice of an incumbrance, which 
is only an equitable charge on the property, .sup- 
presses all mention of it in the advertisement of sale, 
and conveys away the estate to the purchasers as un- 
incumbered, and receives the full value as if it were 
free from mortgage. Can there be a clearer equity 
to call for repayment ? or could there be a grosser 
injustice then to sue the purchasers? if indeed against 
them any case could be established, which is very 
doubtful. 

The only doubt which we have* felt is, whether a 
strict adherence to form might require us to remit 
the case ba<*k to India^ in order to give the Govern- 
ment an opportunity of going into evidence" to 'prove 
the allegation in their supplemental' answer, that the 
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property really belonged to Gholam Ahmud. But, 
^ upon ^ minute examination of the proceedings, and a 
cai%ftfl considej^dtion of them, we are of opinion, that 
it^was not competent to the Collector in this suit to 
dispute the' ownership of Shookr-oollah. The CoL 
lector claimed under or in^ right of Gholam Ahmud, 
and as against him we consider the demand to have 
been established upon the estate, as part of Shookr- 
oolaKs assets, by the decree of 1835, and we think 
that Mr. Tayler took a correct view on the subject in 
his judgment. ^ 

We shall humbly advise Her Majesty, therefore, to 
reverse the decree complained of, and to direct the 
amount received by the Collector from the sales of the 
villages in question, with interest thereon, according 
to the* rate payable in such cases, to be applied, as far 
as they will extend, in payment of the Appellant's 
demand. The Appellant must have his costs of the 
suit below against the Collector, and must, of course, 
be repaid what he has paid to the Government. 

We have gone at so much length into the case, not 
only on account of its importance in point of value, 
and because such detail was requisite in order to ex- 
plain mure clearly the grounds of our judgment, but 
because some of the irregularities which have taken 
place are of a character which we think it may be 
useful to bring to the attention, not only of the Courts 
in India, but of *the authorities at home, who, we are 
very sure, are desirous that justice should be admi- 
nistered in these Courts fairly and indifferently, be* 
tween themselves and their subjects. 
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In re Rajah Bommaranjeb Bahadoor.* 


On appeal from the Sudder Dewanny Adawlut at 
Madras. « 


20th Feb., 
1852. 

Motion to 
rescind order 
of the Sudder 
Court, at 
Madras^ for 
the execution, 
of a decree 
pending an 
appeal, and to 
stay execu- 
tion, refused, 
on the ground 
of the length 
of time that 
had elapsed 
from the mak- 
ing of the 
order and the 
probability of 
its having 
been acted on 
in India. 


This was an application to stay execution erf a lie- 
cree of the Sudder Dewanny Court, at Madras, pend- 
ing an appeal to England. By the decree of the Sud^ 
der Court, it was declared, that the Defendant (the 
Petitioner) was liable for principal and interest upon a 
mortgage bond. The Petitioner appealed from that 
decree to England. After the allowance of the ap- 
peal, tlie Court, upon the petition of the Plaintiff, and 
his depositing security, by an order, dated the 24th 
of December, 1851, directed execution of the decree. 
The Petitioner presented a petition to the Sudder 
Court for stay of execution, offering to give security 
for satisfaction of the- decree, which the Court re- 
fused. The Petitioner n<jw presented a petition pray- 
ing that the order of the 24th of December, 1851, 
might be rescinded, and that, upon his giving security, 
execution might be stayed 

Mr. Forsyth, in support of the petition. 

It was unjust to order execution of the decree of 
the Sudder Court, pending an appeal, the Petitioner 

^ Present : Members of the judicial Committee,— Tbs Lord Jus- 
tice Cranworth, the Lord Justice Knight Bruce, the It ight Hon, Dr. 
Lushington, and the Bight Hon. Sir Edward Ryan. - v 
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having offered ample security for satisfaction of the 
decree, if affirmed here. Execution of a decree is 
sta)^d* pending *an a{>peal to the House df Lords. 
Even if the Court below refuse it, the House of 
Lords will stay execution (a). So also in writs of 
error, execution is stayed, 3 Hen. VII., c. 10. From 
the nature of the appellate* jurisdiction of this Court, 
the practice ^ust be the same as the House of Lords. 
— [Sir Edward Ryan : The appeal in this case is from 
the Sudder Dewanny Court ; now, the course pursued 
by the decree holder in this case seems to be perfectly 
regular, and in accordance with the practice of the 
Native Courts, as laid down in Macpherson (b). There 
is no provision in the Ch?,rter for staying execu- 
tion pending an appeal to England trom the Snd- 
der Cdurts. It is different in the Supreme Court, for 
there special provision is made by the Charter (r). J 



In re 
Rajah 
Bomma- 

RANJEB 

Bahadoor. 


Lord CranwoRTH : 


The order complained of was made on the 24th of 
December, 1851, and has most probably been acted 
upon : it is too late to make this application, which 

must be refused. 

« 

{a) Macqueen^s Prac, of House of Lords, 239. 

(b) On civil procedure,'* p. 349, 504. 

(r) Madras Charter, 36th Dec,, 1800, cl. xlviii. 
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In re Rajah Vassareddy Lutchmeputty 
Naidoo.* 


On petition from Madras. ^ 


i6th June 
k 



In suits 
before the 
Sudder De> 


This was an application upon petition, by Lutchme- 
putty Naidoo, for a peremptory order addressed to the 
Judges of the Sudder Dewany ^Adaielut at Madras^ 
commanding them to carry into execution an order of 
Her Majesty in Council, confirming a report of the 


•manny Adaw- 
lut at Madras t 
that Court de- 
cided in fa- 
vour of A, j 
and pending 
appeals to 
England by 
B. and others, 
pnt k. into 
possession of 
the disputed 
estates, which 
were of great 
value, with- 


Judicial Committee of the Privy Council, made in the 
joint appeal of ‘‘ Rungama v. Atchama and Atchama 
V. Ramanadha ** (a), and praying, that the Petitioner 

Present : Members of the Judicial Loid Cran- 

worth, Lord Justice Knight Bruce, the Right Hon. Dr. Lushing- 
ton, the Right Hon. Sir Edward Ryan, and the Right Hon. Sir 
John Patteson. 

(rt) Sec case reported, 4 Moore’s Tnd. App. Cases, t. 


out taking from him the security required by Mad. Reg. VIII. of i8i§ 
sec. 4. The Judicial Committee of the Privy Council reversed the de- 
cree of the Sudder Veivanny Adamlut^ and directed that Court to put B. 
Into possession of the estates. Pending the appeals the Board of Revenue 
took possession, sold a portion of the estates for satisfaction of arrears of 
revenue, and became themselves purchasers. The Sudder Demanny Court 
declined to interfere or carrjr into execution the Order in Council con- 
firming the report of the Judicial Committee, on the ground, that th^ es- 
tates were then in the possession of the Madras Government. Upon a 
petition by B. to the Judicial Committee complaining of such refusal, a 
peremptory order was issued, commanding the Sudder Dewanny Adarolut 


forthwith to carry into execution the Order in Council made on the 
appeals, and to direct the Collectors of the districts in which the estates 
were situate to put B. into possession, according to the terms of the 
Order in Council. 


The application being ex parte was postponed for notice to be given to 
the East India Company and the Board of Control, of the petition and 
proceedings. ^ , 
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might be put into possession of the lands and other 
^ proper^, the subject of the appeals, and which was 
awat'ded to him^ sucfi report and order. * 

The petition, after setting forth the fact of the in- 
stitution of the suits in India^ alleged, that at the 
period when the decrees of the Provincial and Sudder 
Court, appealed from to lEngland^ were pronounced, 
the whole of the property claimed by Rungama^ as 
guardian of the Petitioner, was under attachment and 
management of the Collectors appointed by the Board 
of Revenue, acting in the districts of Guntoor and 
Masulipatam. Tnat on the 6th of May^ 1S33, while 
the a{>peals to England were pending, Vassareddy 
Ramanadha Baboo presented a petition to the Sudder 
Dewanny Adawlut, praying that Court to cause posses- 
sion of the property to be delivered over to him. 
That by a proceeding of the Court, on the loth of 
yunet 1833, it was stated, that Vassareddy Ramanadha 
Baboo could obtain possession * of the property only 
on giving security, and that there was a specific rule 
in his case which required that he should furnish 
security ; and the prayer of his petition was rejected. 
That the rule referred to by the Court in their pro- 
ceeding, was Reg. VIII. of 1818, which enacted as 
follows The Court of Sudder Adawlut may either 
order the judgment passed by them to be carried into 
execulion, taking sufficient security from the party in 
whose favou? the *same may be passed, for the due 
^performance of such order or decree as His Majesty, 
his heirs or successors, shall think fit to make on the 
appeal, or suspend the execution of their judgment 
during the ^appeal, taking the like security in the 
latter •casje; from the party left in possession of the 
.property adjudged against him ; but in all cases se- 
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1852. 

In re 
Rajah 
Vassareddy 
Lutchme- 

PUTTY 

Naidoo. 


curity is to be given by Appellants to the satisfaction 
of the Sudder Adawlui, for the payment of aU such 
costs as the said Court may think hkely to 'be' in* 
curred by the appeal, as . well as for the performance 
of such order or judgment as His Majesty, his heirs 
or successors, may think fit to give thereupon ; and 
after receiving such security, the Sudder Adawlut are 
to declare the appeal admitted, and to 'give notice 
thereof to the Appellant and Respondent respectively, 
that they may take measures, the one to prosecute, 
the other to defend, the cause, in appeal before His 
Majesty in his Privy Council, according to the esta- 
blished mode of proceeding in similar cases.” 

That in the month of January^ *834, Vassareddy 
Ramanadha Baboo presented another petition to the 
same Court, praying that he might be placed in pos- 
session of the property pending the appeal upon 
giving the security required by the above-recited Re- 
gulation VIII, of 1818. • That in a proceeding of that 
Court, dated the i^th of April, 1834, the Court 
stated that it was a point formally decided by them, 
that no security was to be required for the Govern- 
ment tribute, but merely for the Zemindar' s mesne 
profits, exclusively of the tribute ; and they ordered, 
amongst other things, that it should be referred to 
the Collectors of Guntoor and Masulipatam^ to report 
to the Court the agregate gross receipts payable to 
the Zemindar in the Vassareddy estates lor the Fusly 
year 1230 (A. D. 1820-1), or its annual average during 
the whole period of their management. ^That in a 
proceeding of the Court, dated the 21st of July^ 1834, 
they stated, that they were of opinion, that the ends 
of justice w'ould be answered by fixing th^ amount of 
security at Rs. 250,000, and it was ordered, that the 
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provincial Court of the Northern Division should call 1853. 

^ upon V^assareddy Ramanadha Baboo to furnish good inbe 
’ and* sufficient sftcurit^ in that sum; and thAt on his vamabeddv 
producing competent security to that amount, to be Lutcmmb- 

approved of by the Sudder Dewanny Adawlui, the Naidoo. 

property be placed in his possession. That there- 
upon Vassareddy Ramanakha Baboo presented a peti- 
tion ^^to the» Sudder Court, praying to be informed 
whether the security of Rs. 250,000, so required by 
the Court, was for the whole period during which the 
appeal might be pending, or for what term. That in 
a proceeding of the Sudder Court, dated the 8th of 
September^ *834, it was stated, that the period for 
which the security was, b) the order of the 21st of 
Julyt 1834, required, was for one year only, and that at 
the expiration of that period, the Sudder Court would 
issue such further instructions as to security as might 
then appear expedient and equitable. That subse- 
quently, in the same year, Vassareddy Ramanadha . 

Baboo petitioned the Sudder Court for an allowance 
out of the property, and the Court granted him an 
allowance of Rs. 1,200 per mensem, but ordered 
tha( he should find security for that sum. That on 
the 31st of March, 1835, Vassareddy Ramanadha 
Baboo presented a petition to the Sudder Court, 
in which he stated, that he had been unable to find 
secunty for the allowance of Rs. 1,200 per mensem, 
and prayed*that the allowance might be granted to 
.him from the funds in deposit in the Court, without 
security. *That in a proceeding of the Sudder Court, 
dated the 127th of April, 1835, it was stated, that it 
was essentially necessary that Vassareddy Ramanadha 
Baboo' shoyld furnish security for the eventual refund- 
,-.ing of all paymdhts made to him from the property in 
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dispute, and the prayer of his last-mentioned petition 
was refused. 

That iii the month of July^ I'SsG, Vassareddy *Ra^ 
manadha Baboo presented a petition to thf Sudder 
Court, in which he represented the condition to which 
the property had been reduced, in consequence, as he 
alleged, of its continuing under the management of 
the Revenue officers of Government, and submitted 

4 

certain statements of the Collectors of Gtintoor and 
Masulipatam aforesaid, showing the arrears of Govern- 
ment tribute then due, and prayed the Sudder Court 
to place the property in his possession without se- 
curity, on the condition of his entering into an agree- 
ment not to dispose of it by sale, &c., before a de- 
cision should have been received on the appeal pre- 
ferred to his late Majesty in Council. That Rungama^ 
as guardian of the Petitioner, also presented a petition 
to the Sudder Court, praying that the last-mentioned 
petition of Vassareddy Ramanvdha Baboo might not 
be granted. That in a proceeding of the Sudder 
Court, dated the 27th of Julyy 1836, it was stated, 
that it appeared to the Court that there could be no 
question that there would be no net profits from ,the 
property for several years to come, and that, con- 
sequently, on that accou nt there could be no neces- 
sity for requiring any security whatever, previous 
to ordering the property to be placed in possession 
of Vassareddy Ramanadha Babooy artd it Was ordered 
as follows,— ‘‘ The Court direct that whatever lands 
the Collectors of Guntoor and Masulipatam ‘inay have 
in their charge belonging to the Vassareddy estate, and 
attached under the order of the Provincial Court, be 
delivered over to the Petition er, Ramanadha Baboo. 
The Oourt, therefore, resolve that a copy of these. 
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proceedings be transmitted to the Provincial Court in 
the Northern “Division, for their information and gui- 
darmcf commanding them by precept, to in'htruct the 
Collectors in the districts of Guntoor and Masulipaiam 
to*deliver over to the Petitioner, Ramanadha Baboo^ 
such of the lands belonging to the Vassareddy estate 
as they .may hold under ‘attachment/* That in pur- 
suant of tjie above order of the Sudder Dewanny 
Adawlut^ Vdisareddy Ramanadha. Baboo was placed in 
possession of the property in dispute, without giving 
the security required by section 4, of Reg. VIII., 
1818. 

That the petitioner attained his majority in the 
month of March^ 1837. That at divers periods in the 
years, 1838, 1839, and 1840, and while the appeals 
to His late Majesty in Council yrere still pending, the 
Petitioner presented petitions to the Board of Re- 
venue, complaining that Vassareddy Ramanadha Ba* 
boo was wasting and mismanaging the estates, and 
praying the Board of Revenue to issue an order to 
put the estates under the management of the Col- 
lectdrs of Masulipatam and Guntoor ^ until the decree 
of His Majesty in Privy Council should be made in 
the appeals. 

That in a proceeding of the Sudder Dewanny Adaw- 
lutj dated the 2nd of May, 1842, it was declared as 
follows : — The Board of Revenue, in their letter of 
the 2oth of January, 1842, intimated to the Sudder 
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Adawlut, that circumstances indicative of gross mis- 
management, and an intentional disregard of his 
engagements, on the part of Vassareddy Ramanadha 
Bahoo^ having been represented to them in recent re- 
ports from the Collectors of* Guntoor ^ they had desired 
that officer to exercise his discretion in attaching the 
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estate^ should the Zemindar fail to make payments 
commensurate with his collections, and that they have 
been since apprised by a letter, dated the 8th of 
January^ 1842, that it has been found absolutely ne* 
cessary that the estate should be taken under manage- 
ment, which has accordingly been done. The mis- 
management of Vassareddy Ramanadha Baboo resting 
upon information in possession of the Revenue autho- 
rities, the Sudder Adawlut resolve to direct that a 
copy of the translations of the petitions recorded 
above, together with a copy of these proceedings, be 
transmitted to tlie Provincial Court in the Northern 
Division, commanding them by precept to instruct 
the Collectors of Guntoor and Masulipatam to inquire 
into and report upon the charges made against Vassa^^ 
reddv Ramanadha Bahoo^ of having made away with 
the proceeds of the estate during the period it was 
under his management, under the orders of the Sud- 
der Adawlut^ of the 27th of /w/y, 1836.’^ 

That some time in the year 1842, possession of the 
property in dispute was taken from Vassareddy Ra- 
manadha Babooy and resumed by the Collectors of 
Guntoor and Masulipatam. 

That on the 30th of June, 1843, and pending the 
appeals, the Chintapully and other Talooks in the 
Zillah of Guntoor^ being a portion of the property 
in dispute, were advertised for sale, for arrears of 
revenue due to the Government, amounting to 
Rs. 26,22,921. 

rhat on the 5th of June^ 1843, the Pethioner pre- 
sented a memorial to the Governor in* Council at 
Madras^ and on the same date a like memorial to the 
Board of Revenue, in which he protested against the 
intended sale, and prayed that a stop might be put tq 
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it until the final decision of the appeals. That the ' 
,Goveriivr in Council, by an order dated the 19th of 
fune^ f843. referred the Petitioner to the fioard of 
Revenue.. That on the 5th of June, 1843, the Board 
of Revenue, in answer to the memorial, informed him 

that the advertisement of the intended sale of the 

• 

Vassareddy estate^ for arrears of revenue, had ema 
nated^under* Jhe orders of Government. That on the 
38th of February:^ 1846, while the appeals were pend- 
ing, the portion of the properly in dispute, previously 
mentioned, was agaii^ advertised to be sold on the ist 
of Aprils 1846, in satisfaction of arrears of revenue. 
That on Ihe 28th of March, 1846, the Petitioner pre- 
sented a petition to the Governor in Council at Ma- 
draSf praying that the sale might be postponed until 
the decree of Her Majesty in Council should be made, 
or that the whole ol the Vassareddy estates might be 
made over to him, on condition of his paying punc- 
tually the Government tribute, and a sum of Rs. 
50,000 per annum, in liquidation of the arrears due 
to the Government. That this petition was returned 
to the Petitioner by the secretary to the Government, 
on the 21SJC of Aprils 1846, with the following indorse- 
ment: — “The Petitioner is informed that tne reso- 


lution of Government, dated the 2oLh of January^ 
1846, on the subject ol the Guntoor Zemindaries^ is 
iinal, and that the Petitioners request cannot be com- 
plied with/' * • 

. That on the 30th of March^ 1846, the Petitioner 
presented a petition to the Collector of Guntoor^ 
ing that he* would protect the portion of the^roperty 
in dispute froip sale, until the ^decree of Hei Majesty 
in Council^ .should become £:nown« That on the ^ 6th 
^ of Aprily 1846, this^petition was returned to ih^ Peti- 

V. 41 ^ 
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•'tioner by the Collector, with the following indorse- 
ment:— “The Vassareddy estates were, under the 
orders ot Government, put up to public sa^e for 
arrears, and bought in on behalf of Government, od 
the 1st inst. The request of the Petitioner cannot be 
complied with/* 

That on the 29th of February^ 1848, the Judicial 
Committee of the Privy Council, to whonit ihe 
appeals had been referred, agreed to report to Her 
Majesty, that the decree, of the Sudder Dewanny 
Adawlut of Madras ^ dated the 14th of Marck^ 1832, 
should be reversed. That Her Majesty in Coun- 
cil was graciously pleased to approve of this re;* 
port, and by a decree, dated the 2nd of Marchy 
1848, it was ordered and decreed (amongst other 
things) that the decree of th^ Sudder Dewanny Adaw- 
lut should be reversed, as in the declarations in the x€- 
port set forth and recommended, and the causes were 
thereby remitted to the Sudder Dewanny Adawlut at 
Madrasy to do what was necessary to give effect to 
the declarations in the report, whereof the Judges 
of the Sudder Dewanny Adawlut of Madras y for the 
time being, and all other persons whom it might con- 
cern, were to take notice and govern themselves ac- 
cordingly. 

That under and by force of this decree, and by 
virtue of Regulation V. ol 1804, the Petitioner was 
entitled to be put in possession of the whole of the 
property in dispute, freed and discharged from ail 
arrears of Government tribute or revenue ''which had 
become due during his minority. That by Regula- 
tion V. of 1804, section 4, it is enacted as follows 

The. lands of incapacitated proprietors sb^ll not be 
answeirable for the payment of public revenue assessed 
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tberean ; and if the next collections of any year shall 
prove .unequal to the discharge of the fixed assess- 
* meiiti Jtlie deficic^ncy Shall be made good by the sur- 
plus collection *ol future years : Provided always, that 
th^ allowance for the support of the proprietors shall 
be paid as well in years of deficient as of surplus 
produce.*' 

Tlyit on thr. 23rd of December^ 1848, and after the 
arrival in India of the aforesaid Order in Council, the 
Court of Sudder Dewanny Adawlut made an order, 
reciting the receipt by the Court of a despatch from 
the Honourable the *Court of Directors, together with 
the decree of Her Majesty in Council, and with in- 
structions tO' take the proper measures for carrying 
the orders of Her Majesty in Council into execution, 
and foV recovery on behalf ol the Eist India Company 
of the expense incurred by them in bringing the cases 
to a bearing, and the Sudder Dewanny Adawlut then 
proceeded to make the following order; — ‘‘Before 
issuing the usual orders for the full execution of the 
decree of Her Majesty in Council, the Sudder Adaw- 
lut resolve to direct the Civil Judges of Guntoor and 
MasjitUpatam to take the necessary steps in commu- 
nicating with the Collectors of those districts to secure 
by immediate attachment, such property, real and 
personal, as may belong to the parties above men- 
tioned, with the exception of Puttoory Caly Doss, the 
third Respdhdent* in appeal No. ii, of 1827. who has 
been exonerated by the decree of the Privy Council 
from all ikbility on account of the costs and it was 
“ ordered that extract from these proceedings be sent 
to the Civi^ Judges of Masulipatam 2iTiA^Gdittoof\ by 
precept returnable in ten | days from and after its 
receipt" 
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That on the 29th of yanuary^ 1849, Petitions 
presented a petition to the Sudder Adavflutt.vi^fsmf 
among other things, t&e Petitioner complained pf cer* 
tain illegal acts committed by Ramdnadka Babd$ in 
attempting to remove certain of the property, (udds 
and furniture, to which the Petitioner was entitled 
under the aforesaid decree, and requesting that Vassa~ 
reddy Ramanadka Baboo might be arrested fof the 
purpose of securing the costs incurred, <and to enable 
the Petitioner to obtain a restitution of the property 
which had been improperly made away with by%im, 
and praying that the Court would immediately issue 
the necessary order for the release of the estates from 
attachment, for the purpose of restoring the estates 
to the Petitioner. That the Sudder Dewanny Adawlut 
took no notice of the Petitioner’s last'inentioned 
petition. 

That on the iith of January, 1849, Board of 
Revenue published an advertisement for the sale of 
the remaining portion of the property and estates, 
adjudged by the decree of Her Majesty in Council to 
belong to the Petitioner, which advertisement was as 
follows : — " Notice is hereby given, that unless the 
sum of Rs. 28,06,737, being the balance oi' peishcush, 
including interest outstanding up to the 20th of De^ 
cetnber, 1848. against the undermentibned estates, com* 
posing Nundegamah Zetmndary, belonging to (Rajah 
Vassareddy Ramanadka Baboo, Zetnindad' (being part 
of the estate and property declared by Her Majesty’s 
decree in Council to be the property ojf the Peti- 
tioner, and ordered to be delivered into the possession 
of the Petitioner), " shall have . been liquidated on or 
before Monday, the 12th 1 of February^ 1849, 
of the said estates will, agreeably t.o the Instructions 
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coayciyed-.^y the Board of Revenue, in their proceed* 185a. 
ings ifat^ the iith of 1^48, commence at 

. the.'^^ector’a attcherwft at Masttlipotanty on*tbat date, 
and* will continde until the whole shall be sold.” LufcRMS- 

*rhat on the 8th of February, i84g, the Petitioner 
presented a -petition to the Sttdder Dewanny Adawlut, 
in whidh he protested against the intended sale as 
who^ illegal, and prayed that it" might be stayed 
until the Petitioner should be put in possessfon of the 
same, atni until the regular course prescribed by the 
Regulations had been adopted by the Board of Re- 
venue. That in a^roceeding of the Sudder Dewanny 
Adawiut, dated the 12th of Marclf, 1849, ll>c Court 
declared that they had referred, on the subject of the 
Petitioner's last-mentioned petition, to the Board of 
Revenue, and ihat from the reply of the Board the 
Court had learnt that the Masulipatani V assareddy 
estate (being the estate of the Petitioner, against the 
sale of which he had petitioned the Court) had been 
purchased on account of Government, on the lath 
of the then last preceding mouth, and they further 
declared that they must decliiie to in^fere further in 
the matter, and ordered that the prayer of the Peti* 
tioner should be rejected. 

That on the 2nd of April, '1849, the Petitioner 
again petitioned the Sudder Dewanny Adawiut, to put 
in force the decree of Her Majesty in Council. That 
in a proceeding o( the Sudder Dewanny Adawiut, dated 
the i6th of April, 1849, the Court directed among 
'other things, as follows "In conformity with the 
decree of .Her Majesty in Council, and with reference 
to the order of the Sudder Adawiut, dated the 23rd 
of Decembet^, 1848, direc^ng the civil Judges of Gun- 
tear anA' Masulipatam to take proper measures to 
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secure, by immediate attachment, such property, real 
and personal, as - may be found to belong to the. above 
parties, the Sudder Adawlut noW* direct that the civil 
Judges be cominanded* by precept returnable in six 
inontlis, from and after its receipt, to carry the decree 
into full execution.” 

That the order of the Court referred to in the last- 
mentioned proceeding had reference solely te, the 
levying of costs from the Petitioner and ftie other par- 
ties in the appeal) and the drrecdon of the *^Court to 
the civil Judges of Guntoor and Masulipatam^ to carry 
the said decree into full execution/ was limited to so 
much of the decree as relates to the levying of costs, 
and was not an order directing the civil Judges to 
put the Petitioner in possession of the property to 
which he is entitled, in order and by virtue of the 
decree of her Majesty in Council. 

That on the 2ist of December^ 1850, the Petitioner 
presented a petition to the Governor in Council of 
Madras^ praying that the Petitioner mightbeputin 
possession of the estates and property, in conformity 
with the decree of Her Majesty in Council. iThat 
on the 24th of December^ ^851, an answer was re- 
turned by the order of the Governor in Council to 
this petition, as follows The Government cannot 
accede to the request contained in this petition.*^ 

That on or about the 23rd of February^ 18517 the 
Petitioner presented a petition to the Zillah Court of 
Guntoor^ praying for the delivery into his possession 
of the estates and property, and of Rs^ 300,000, 
awarded to him by the aforesaid decree. That iii a 
proceeding of the Zillah Court of Guntoor^ dated the 
14th of Marchy 1851, the(Court stated as follows;— 
“The Court cannot interfere in the matter, and the 
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Petitioner inust address himself to the Sudder Adaw* 
vfbo wilf determine as to the propriety of com- 
plyipgfor not witli the request of the Petitioner/^ 
yhat the Petitioner had wholly failed in his at- 
tempts to obtain from the Sudder Dewanny Adawlut^ 
or from the Board of Reveque, or from the Governor 
in Council, at Madras^ possession of the estates and 
property aw'arded to him by the decree of Her Ma- 
jesty in Council ; and the decree remained up to the 
present time unexecuted, although a period of more 
than four years hgd elapsed since the decree was 
made ; and the Petitioner suffered binder the grievous 
hardship of a refusal on the part of the Sudder De- 
jwanny Adawlut^ to interfere on his behalf, for the 
purpose of carrying into execution a decree of Her 
Majesty in Council in his favour, which decree com- 
manded the Court to do what is necessary to give 
effect thereto. That the Petitioner had no other 
means of redress open to him than by appealing to 
Her Majesty in Council, and obtaining a peremptory 
orde[, commanding the Sudder Dexvanny Adawlut and 
all other persons whom it may concern, to carry, with- 
out further delay, the aforesaid decree into effect ; and 
the petition prayed that Her Majesty in Council would 
he pleased to take the petition into Her most gracious 
consideration, and to grant him a peremptory order 
addressed to the Judges of the Sudder Dewanny 
Adawlut^ or to sucli other persons and authorities as 
Ko Her Majesty should seem fit, commanding them 
to execute ‘the decree of the 2nd of March, 1848, and 
to put the ‘Petitioner in possession of the* land and 
other property; awarded to him by the afordsaid decree. 

This petition was • specially referred to the Judicial 
^Comniittee. 
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1852. 


The petition came on to be beard ex" parte, on 
the i6tl) of June, 1852, when their Lordships ordered 
it to stand over for service of the petition and hot ice 
of the proceedings to the Board of Control ^and the 
Cast India Company. They were served, but the 
East India Company alone appeared. 

Upon the petition being opened, 

Mr. Wigram, Q. C., and Mr. E. J. 'Lloyd, 0 . C., 
. for the East India Company, took a prelimi' 
nary objection to the hearing. 


The East India Company appear in deference to 
the Court’s wish, but being entirely ignorant of the 
facts alleged in the petition, we submit, that the petU 
lion ought not to be now proceeded with, until the 
Petitioner has taken proper steps in India to bring 
the Madras Government before the Court ; and we 
insist, that the Court has no jurisdiction in the 
matter ; for having made a decree remitting the 
causes to India to do certain acts, the appellate 
jurisdiction is gone, and to entertain the petition ' 
is to exercise original jurisdiction, there being now 
no suits before the Court. The Petitioner has mis- 
taken his remedy, as the proper course for him 
to have pursued, was to have taken proceedings 
in India by citing the Government, or be might 
have brought a suit against the revenue authorities 
for the illegal sale of the estates. Ktrt Chunder 
Roy V. The Government {a). We submit, that the 
proceedings complained of may be, perfectly right, 

V Present: The Right Hon. Dr. Lushington, the Right Hon. 
Sir Edward Ryan, and the Right Hon. Sir. John Patieson. 

(a) ,i Moore’s Ind. App. Cases, ^83. 
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aitd ii) conformity with the Regulations, but that We 
do odt' appear to defend the Madras Government, or 
the* i^sddtr Court Judges, who have not been served 
with this petition ; but to urge that necessary in> 
quiries ought to be taken to ascertain the legality of 
the acts of the Government before the petition can 
be disposed of. 

Lushington\ We must now hear out the peti- 
tion, and then determine the proper course to be 
adopted. 
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Mr. BethelU Q- C., Mr. Forsyth^ and Mr. Wars- 
ley, for the Petitioner. 

First. The present application is well founded. 
The Petitioner does not ask the Court to interfere 
with third parties not before the Court. All that the 
petition prays is, that the decree of the Queen ir 
Council may be carried into effect by the Sudder 
Court. What the Petitioner sought from the Sud- 
/fe;" ^ourt was a precept ta the Collectors, directing 
them to put him in possession of the fruit of his de- 
cree ; if ^the Sudder Court had complied with that 
request, and the Collectors refused to obey the pre- 
cept, the Petitioner had his remedy in Indta^ but by 
the Sudder Court holding its hands, the Petitioner 
has no alternative but to apply here. But, secondly, 
upon the merits. * There are two circumstances suffi- 
•^ient to justify the interference of this Court to pro- 
tect this '•property from destruction. In the first 
place, the Sudder Court was not warranted in per- 
mitting Ramqnadha Baboo to be put in possession of 
the estatfjs without taking the security require^ by 
Madrasi VIll. of 1818, sec.-4 ; and, ag;fin, the 

V— 42 
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proceedings of the Revenue authorities in first causing 
these estates to be sdd for Government arr^ar^ and 
then buying them in themselves; and that after 'a ide- 
creCi awarding possessbn to the Petitioner is to ov^- 
rule the decree of thb Court, and render its execution 
impossible. It would be most unjust, after the Peti- 
tioner has obtained a decree in his favour, to make 
him institute a fresh suit in India to obti^in pbs^ses- 
sion, because the Sudder Court miscarried in not 
enforcing the decree of this appellate Courts There 
is no such course prescribed by the Madras Regula- 
tions; on the contrary, the Regulations treat the Col- 
lector as the servant of the Court. By Reg. XXVIL 
of 1802, sec. 25, if the Collector omit or refuse to 
obey the process of tlie Court, then the Court from 
which the process issues may fine him. It is ana- 
logous to a process in this country, issuing out of 
the Court of Queen’s Bench, where if the sheriff re- 
fused to obey the writ of the Court it would fine him 
tor contempt. In the same way the Collector ought 
to have been called upon by the Court, by precept, 
to have carried the decree into executiou. Another 
important question is, that the Petitioner was a 
minor. The estate was not under the Court of 
Wards, therefore Reg. V. of 1804 no^ 8pply; 

but Reg. X. of 1831, sec. 2, cl. 1, in clear terms de* 
dares, that arrears accruing during minority shalf not 
be a charge upon the estate, so as 'to entUle the Go* 
vernment to sell the estate in satisfaction of arrears# 


Mr. JVigram, Q. C., and Mr. E, J, Lloyd^ Q. C., 
for the East India Company. 

* *' 

This petition is quite ndiveli and no authority has 
heei/ qited to justij^ the applicatidn The petitioq< 
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m^es a against two parties ; first, against 

tfaejculgea tbe Sudder Court personally for not 
haViffg perforg^ed their duty; and, secondly, against 
^flmanBdha Baboo, the party put in possession by the 
Sudder Court. If it is really intended to make any 
personal complaint against the Judges for contumacy 
to the order of this Court, they ought to have been 
peij^nally oserved with the petition, that they might 
answer the charges. We only appear as representing 
the East India Company, and are entirely unac- 
quainted with the statements contained in the peti- 
tion. But we submit, that ihe Madras Government 
has a title paramount to the parties to the otiginal 
appeals ; the Government are no parties to the de- 
cree ; they stand in the position of a landlord in pos- 
session of a leasehold estate for arrears of rent. The 
property ought not to be taken from the Government 
without giving them an opportunity of being heard. 
They have a paramount title, and ought to have been 
cited by petition. This is not a proceeding in rem 
but^ in personam. We are not acquainted with the 
practice of the Courts in India in circumstances like 
the present. It may not be necessary for the Peti- 
tioner to* institute a fresh suit to get possession, in 
the Court of Chancery in this country, if a new 
claimant intervenes, pending litigation, the Court will 
not decide the case against the third party, without 
giving him an opportunity of being heard ; under 
isome circumstances a new suit is not necessary 
against him, you serve him with notice of a peti- 
tion, askitfg him to give effect to a decree, which he 
is intf rrup^iqg. The same thing could ^perhaps have 
^ecn doge in India* Rel[. XU, of 1809, sec. ir, 
cl. iv., shows that the revenue* is a primary^charge, 
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Vassarkodv 
Lutchme- 
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Naidoo. 

* 


and that the Governinent is bound .to look to th,o 
proprietor de fiuto as distinguished from tbo,,* pro* 
prietor de'jure. It is a question Which Cannot be uatis* 
factorily determined without going into evidemce t • we 
ask, therefore, tliat the petition may stand over, to en- 
able the Government of Madras to tuform the Court 
what the facts really are, as at present the statements 
are ex parte. No doubt there are other facts Wj^ich 
are material to be considered before the case is de- 
cided. It may be an omission of the Sudder Court to 
put the Petitioner into possession, but tliat cannot 
affect the right of the Government, which is quite 
independent of any proceedings the parly may have 
taken in the Court below. 


The Right Hon. Dr. Lushington : 

Their Lordships have taken into consideration this 
petition, which prays, that Her Majesty wiU be 
pleased to grant a peremptory order, addressed to the 
Judges of the Court of Sudder Dewannv Adawlut, or 
to surh other persons and authorities as to Her Ma- 
jesty shall seem fit, commanding them to execute the 
decree of Her Majesty in Council, bearing date the 
and of March, 1848, and to pul the Petitioner in pos- 
session of the land and other property awarded to him 
by tire decree. 

Their Lordships feel that in entering upon the con- 
sideration of this petition they are ‘placed, for seve- 
ral reasons, in a position of considerable difficulty 
First, on account of the entire novelty of'- the pro- 
ceeding, tiris being, so -far as any of us are aware, the 
very first time that any complaint has been addressed 
to the Judicial Committeej|^of the non-execution of a 
decree ^jironounced by them which hds been confirmed . 
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by Her Majesty in Council. And, again, we expe- ^ • 

rience «§0{ne difficulty from the circumstance, that all 

the Taets which *are Aated in these proceedings are Vassabsdpy 

entirely ex parte^ and we have had no opportunity putty 

of ascertaining whether they are in strict conformity Naiooo. 

with the papers to which reference is made in the 

petition* 

So.^r as we are enabled to judge from this petition, 
the Sudder Co\irt seems to have been of opinion, that 
the property in question having been seized by the 
Board of Revenue, and being in possession of that 
Board, they had alone a rightful tide, with which the 
Sudder Court could not interfere, and consequently 
they conceived, that having ascertained that fact, they 
had discharged their duty, and no more depended 
upon them. We are not in a situation to say whether 
that determination, on the part of the Sudder Court, 
w^as well founded or not. We think it would have 


been infinitely better for all parties, if the grounds on 
which the Sudder Court proceeded had been set forth 
in a more regular form, for the consideration of their 
Lord^ips. 

There are other circumstances in this case, which, 
provided tKey are incapable of explanation, certainly 
tend to show that the present Petitioner has been 
subjected to very great hardship and detriment. We 
allude to the circumstance of security not having been 
taken^ in coflformity with Reg. VIII, of i8i8, sec. 4. 
We are now speaking, as already obs<prved, solely 
upon what appears before us ex parte^ and, therefore, 
we do not intend to pronounce any decisive judgment 
upon it ; but, supposing all the circumstances stated 
in the petition to be true, ^t would appear that this 
large property was • put into the hands of Ramauadha 
^Baboo, pending thd appeals ; that it has been wasted 
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and dilapidated, and the whole property exhausted, in 
consequence of security not haviitg ' 4 een taken.- It 
is not, however, necessary to allude further fo-' that 
point ■ , 

Their Lordships, taking all these circumstances into 
their consideration, have determined to adopt the foL 
lowing course, by which course, we trust, the righto of 
the East India Company, if they have » any, ’‘^r the 
rights of the Government of Madras, or any other 
persons purchasing under them, will he protected, and 
which will also enable the P«litioner to put the Court 
in motion, so th^t he* may have all that he is justly 
entitled to under tlie decree. 

We intend to advise Her Majesty, that the Sudder 
Adawlut be directed forthwith to carry into execution 
the Order of Her Majesty, and to direct the Collector 
to put the Petitioner into possession of the property, 
according to such order made in the decree, reserving 
to the Madras Government, and all persons, except 
the Respondents in the original appeal, the right to 
appear for their interest, if any. 

The report of the judicial Committee of the Privy 
Council, dated the 5th of July, 1852, and the Order 
in Council made thereon, was as follows ; — 

“The Lords of the Committee, in obedience to 
your Majesty^s said order of reference, have this day 
taken the said petition into consideratio 1, and lhaving 
been attended by counsel on behall of ttie Petitioner, 
and likewise on behalf of the East India Company, 
their Lordships do this day agree humbly ‘to report to 
your Majesty as their opinion, that the Said Court of 
Sudaer Diwanny Adawlut, at Madrusr ought to be 
ordered forthwith to cai^y into execution Her Ma- 
jesty** Order in Council bf the and of March -, 1848; 
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made upon the hearing of the said appeal and to 
.direct the Collectors of Guntoor and Masujipaiam^ 
and «tHbse districts in which the Vassareddy estates 
are^ situated, to put the Appellant, Rajah Lutchme^ 
putty Naidoo^ in possession of the said property, in 
pursuance of the report o( this Committee, of the 
29th of February^ 1848, and of Her Majesty^s Order 
in Cojfncil, of the 2nd of Mar^h, 1848, approving the 
same, reserving to the Madras Government, and to 
all persons, except the Respondents in the original 
appeal, the right to appear for their interest^ if any. 

'^Her Majesty having taken the said report into 
consideration, was pleased, by and with the advice of 
Her Privy Council, to approve thereof, and to order, 
as it is hereby ordered, that the said Court of Sudder 
Dewanny Adawlut^ at Madras^ do forthwith carry into 
execution her Majesty's Order in Council, of the 2nd 
of March, 1848, and that the said Court do direct 
the Collectors of Guntoor and Masulipatam^ and of 
those districts in which the Vassareddy estates are 
situated, to put the Appellant, Rajah Lutchmeputty 
Naidoo, Bahadoor, in possession of the said property, 
in pursuaijce of the report of the Judicial Committee 
of the Privy Council, of the 29th of February^ 1848, 
and of Her Majesty’s said Order in Council, of the 
2nd of March, 1848, approving the same, reserving 
to the Madras government, and to all persons, except 
the Respondents in the original appeal, the right to 
a^^ear for their interest, if any. Whereof the Judges 
of the sai<f Court of Sudder Dewanny Adawlut at 
Madras, for* the time being, and all other persons 
whom it may* concern, are .to take notice* and govern 
themselves^accordingly,” 
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In re SlBNARAlN Ghose.* 


Om petition from the Supreme Court tit Caleit^a. 


8 th Feb., 
i8S3- 

Where this 
Court grunts 
leave to ap- 
peal, under 
the general 
jurisdiction of 
the Queen in 
Council, it 
will impose 
such terms 
upon the 
party apply- 
ing, as the 
special cir- 
cumstances of 
the case re- 


This was a petition for leave to appeal from certain 
orders of the Supreme Court at Calcutta^ made in a 
partition suit brbught by the Petitioner against one 
Holladhur Doss. The petition alleged, that the Peti- 
tioner and one Holladhur Doss were jointly seised as 
tenants in common of a piece of land at Jorehagdutiy 
in the town of Calcutta^ containing twelve cottahs ; 
that the Petitioner instituted a suit on the equity side 
of the Supreme Court at Calcutta^ against Holladhur 
DosSy for partition of the land ; that the cause was 
heard by the Supreme Court, who made the usual 
decree for partition, and that a commission oPparti- 


quire. 

Appeal ad- 
mitted from 
an order con- 
firming the 


tion was issued under such decree authorising the 
commissioners to make such partition ; •that a re. 
turn was made by the commissioners oh the 19th 


reportof Com- September ^ 1851, by which they recommended 

a partition that the piece of land should be divided inV^ two 
suit, although 
the appeal- 

able value * Present : Members of the yudicial CamtHWee,-— The Chief 

TOTOo^the*^^ Justice of the Court of Common Pleas (Sir John Jervis), the Right 
annountpre- Hon. Dr Lushington, the Right Hon. Sir Ed watd 'Ryan, and the 


Ord^**in^ Right Hon. Sir John Pattern. * 

Couhcil of the loth of April, .1838. The Petitioner (the Plaintiff) 
had offered to compensate the Defendant, if t^e report of the ceidmts* 
sioners wa.s varied. The Judicial Committee, fin grantii^ leave to ap. 
peal, put the Petitioner upon terms of lodging in the C<^ncil Omdj, 
within four months, ft certificate of recognizance to the Queen in the 
sum of 1,500 for such compertsation and costs as might be awarded.' 
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shaves,^, by a line directly north and south, and thereby 
^^allo^d to the- Petitioner five half equal twelfth parts, 
to he e.njoyed by him in severalty : and also allotted 
to the Defendant lor his share, to be held in severalty 
exclusive of Petitioner, all ^that portion on the west 
which abutted on one of the houses and premises of 
the Peiitionea, namely, the house which contained the 
zenana or female apartments of his family, so as to 
separate and divide the opposite house and premises 
of the Petitioner, being the , public dwelling-house 
of himself and family, whereby th^ Petiiioner was 
excluded from a passage to the house containing the 
zenana. That the Petitioner tiled exceptions to this 
return, urging that the partition was opposed to the 
justice of the case and to his claim to have the last- 
mentioned piece of ground to the extreme west, or 
that portion of it which would afford the Petitioner a 
passage from his own house to the other; that this 
last-mentioned part was of no more value to the De- 
fendant than any other portion, but that the same 
was of great and peculiar value to him. That the 
exceptions were called on for argument, but that in 
consequence of the absence of his counsel to argue 
the exceptions, the same were overruled, as of course ; 
and that on the 13th of January^ 1851, an order was 
made bonfirming the Commissioners' return. That 
on the 39th of MUrch, 1852, he petitioned the Su- 
pr^eme Court, that the order of confirmation should 
be set aside^, and the exceptions restored to the Board, 
for the purpose of being argued before the Court, and 
having the lyhole matter explained, the * Petitioner 
offering to p^ the costs of th<} Defendant which might 
be incurred by the 'rehearing, which he thereby'^oESered 
to expedite, but that tite Court refused his petition ^ 

V— 43 
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. . on the 29th of March^ 1852, and proceedioga were 

In rb had before the Master to settle the dj*aft conveyances. 

^Ghose*** That the Petitioner presented a petition tp the Su- 

preme Court within six months, for leave to appeal 
to England^ submitting, as a cause of appeal from 
these orders, that on examining the plan annexed 
to the return, it would be found, that by the paj^itlon 
which the Commissioners had made, all communica- 
tion was stopped between the Petitioner's family house 
and his dwelling-house, that is, ^between his Boytuck- 
hannah and the house containing the female apart- 
ments; that each of these two buildings was worth 
more than Rs. 50,000, and, therefore, such a parti- 
tion not only exposed him and his family to the 
greatest inconvenience, but also largely deteriorated 
the value of his property; that he was ready and 
thereby offered the Defendant Rs. 800 for each of 
the six cottahs alloted to him, although the Commis- 
sioners had, on the evidence before them, valued each 
cottah at only Rs. 400; that the loss and inconve* 
nience to the Petitioner had been occasioned by the 
Commissioners drawing the line ol divismn north and 
south, and assigning to the Defendant the whole of 
the land abutting on the female apartments, which, 
consequently, excluded him from any passage to 
that house ; and the Petitioner submitted, that^the line 
of division was erroneous, and dught to have been 
drawn in a different direction ; and that^ if the pjtr* 
tition proposed by him was detrimental to the De- 
fendant, the Petitioner was willing to make such com- 
pensation <to him, in double the value o( the land, as 
the Commissioners migl|it award ; that Uie Court, by 
an Qxdit dated the ist of yuly, 18^2, refused leave ^ to 
^ appeal, on the ground that the property in dispute 
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was under Rs. iO,OOo, the amount prescribed by the 
• Or^ef^n Council of tljp roth of April, 1838 (aj. In kb 

The Petitioner then applied by special petition to ^ghosb'" 
the Queen in Council, for leave to appeal from the 
return of the Commissioners, dated the 19th of Sep- 
tember, 1851 : and from ^the order of the Supreme 
Court confirming the same, of the 13th of January, 
iSsi, and tV order of the 29th of March, 1852. 

Mr. Leith, in support of the petition, now moved 
for leave to ^appeal. 

The Supreme Court was precludecf by the Order in 
Council of the xoih of April, 1838, from admitting 
an appeal, as the subject*matter involved was under 
the prescribed appellate value, but this Court has 
power to admit an appeal notwithstanding, if the 
circumstances justify the admission. The present is 
a case of great hardship. The Commissioners grossly 
erred in judgment in making such a division ; they 
ought to have ascertained, not only the reiati/e value 
of the property, but also the respective situations of 
the parties in relation to the property, before the par- 
tition took place. Story v. Johnson (J>) is directly in 
point, and shows that a Court of Equity will set aside 
an adjudication made by Commissioners of partition, 
in circumstances like the present. — [Sir John Jervis : 

You must*undeptake to save the other party harm- 
^ less, it may be, that the order confirming the return 
of the C«mmissioners has been acted up-on. If you 
come here. for. an indulgence, asking the rule pre- 
scribing the appealable amount to be related, it ought 
* ■ 

.(a)See Order, i Mo^^re's Ind. App. Cases, ix. 

* {b) I You. & Coll. 538. 
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granted but upon terms (a). The. party 

In re Respondent will have to come here to suppoA the 
Sibmakain * * '■ 

Chose. order of the Supreme Court, upon a point which you 

omitted to argue in the Court below } you must unde;'** 
take to indemnify him from any loss you mby put him 
to, as well also for compensation, if it is necessary to 
make any variation of the Order confirming the report 
of the Commissioners upon that point. What i^ the 
form of an indemnity given on appeal ?] — The ordi- 
nary mode is by a recognizance in the Exchequer. 
— [Sir John Jervis : Would tliat give a right of ac- 
tion against the obligor? A recognizance in the 
Exchequer, if estreated, becomes a forfeiture to the 
Crown^.— The Petitioner can enter into a recogni- 
zance with sureties in India ; this Court can award 
the proceeds of a recognizance so forfeited. 

The Right Hon. Dr. LUSHINGTON : 

Their Lordships are disposed to allow this appeal, 

^ but it must be upon terms of the Petitioner entering 

into a recognizance in the Court of Exchequer, in 
the sum of £1,500, to abide such order as may be 
made, such security to be made within four months 
from the date of the Order in Council. 

The following report was made, which was con- 
firmed by Her Majesty 

"Their Lordships agree humbly to report to your 
Majesty, as their opinion, that the Petitioner, Siina- 
rain Ghose, ought to be at liberty to enter and prose-* 
cute his appeal against the return of the Commis- 
sioners of partition, dated the 19th of September, 


(c?) See Jn Musadee Mahomed Cazum Sherazeh, ante, p. 196, 
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1851, and from the order of the Supreme Court of 
Judicirfaure at Fovt William in Bengal, of the I3tb of 
’ Jantlttry, 1852,* conffrming the return, and from the 
further «rder of the Supreme Court, of the 29th of 
March, 1852, upon lodging in the Council Office, 
within the space of four ^cal endar months rom the 
date of Her Majesty’s Order in Council on this report , 
the certificate of recognizance to Her Majesty in a 
penalty of £1,500 ste rling, to be entered into by some 
proper person (to be approved of by the clerk of the 
Council), before on^ of the Barons of Her Majesty’s 
Court of Exchequer, conditioned tc^ stand and abide 
such determinat ion whatsoever as may be come to by 
this Committee on this appeal, and to pay such com* 
pensation as their Lordships may think lit to award, 
and likewise to pay such costs as may be awarded in 
case the appeal be dismissed : and their Lordships do 
direct that copies properly authenticated of all such 
records and proceedings as may be necessary to be 
laid before Her Majesty in Council in writing, by the 
proper officer of the Supreme Court of Judicature, 
upon payment by the Petitioner, or his agents, of the 
usual fees for the same.” 
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Muttyloll Seal 

AND 

Launcelot Dent and others 


Appellant i 


Respondents.* 


On appeal from the Supreme Court at Calcutta. 


10th May I 
j8S3' 

Whe.« Bills 
of Exchange 
are remitted 
for sale, and 
the proceeds 
directed to 


This was an .action of assumpsiti brcught by the 
Respondents, merchants at Hong Kongy against the 
Appellant, a banker and merchant at Calcuttdy to re- 
cover the value of six bills of exchange. 

The plaint contained six counts. The two first 


be applied to 
a specific pur- 
pose, the pro- 
perty in the 
bills remains 
in tne remit- 
ter until the 
purpose for 
which they 
were remitted 
is satisfied. 
And, where 
the money re- 
alised by the 
sale was 


counts w^ere upon a guarantee (these counts were 
abandoned at the trial), the third count was an inde^ 
bitatus count, as follows : that the Defendant was 
indebted to the Plaintiffs in Rs. 80 000, the price and 
value of divers goods and securities lor money, to 
wit, six bills of exchange, for the payment of divers 
large sums of money, to wit, ;£6,ooo of British money, 
of great value, to wit, of the value of Rs. 80,000, by 
the Plaintiffs, sold and delivered to the Defendant, at 


wrongfully 
applied by 
the agent, it 
was held by 
the Judicial 
Committee 
(affirming the 
judgment of 
the Court at 
Calcutta) that 
the remitter 
was entitled 
to recover 
from 

they were 


his request. The fourth count was for money bad 
and received by the Defendant to the use of the Plain- 
tiffs ; the fifth count was for interest, and the sixth 

^ Present : Members of the Judicial CommiUeCy — The Lord 
hief Justice of the Common Pleas Sir John Jervis), the Right 
Hon. Dr. Lushington, the Right Hon. Sir Edward Ryan, and the 
Right Hon, Sir John Patteson. 
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county was on an account stated. To this plaint the 
Dcffeodant pleaded «ix pleas. The first •was non- 
ashitnpsit to tlie whole plaint. The remaining five 
pteas were all pleaded to the t wo special counts upon 
the guarantee. 

The facts of the case, a^ they appeared in evidence 
at the tri?il, were these :-*-The Appellant was the 
Bahian of •Oswald^ Seal & Co., who carried on busi- 
ness as merchants at Calcutta^ and had dealings with 
the Respondents ; the Appellant supported that firm 
with his credit, *and with funds provided by him, 
having supplied a portion of its. capital, and being in 
the habit of making advances to it from time to time, 
to enable it to meet its engagements. His son, Hee- 
raloil Seal^ was a partner and member of the firm of 
Oswaldy Seal and the Appellant was well ac-- 

quainted with its affairs and transactions. In the 
year 1845, he had given to the house of the Respon- 
dents, as it was then constituted, a guarantee for the 
due investment and employment of such funds as 
might be entrusted by them to the firm of the Oswald, 
Seal & Co., for the purchase of opium, and had er- 
gaged to promote the trade of the Respondents' house, 
on condition that they reciprocally promoted that of 
Oswald, Seal & Co. ; and, at the time of the trans- 
action ih qijgstion, as well as subsequently, that firm 
was very* largejy indebted to the Appellant. On the 
29th of October, 1847, Respondents transmitted 
to the figm of Oswald^ Seal & Co. the bills of ex- 
change, which were the subject of the action, with a 
letter which was in part as follows By our 
' No. 19, * ^e remit you ;£ 10,000, to be passed to 
credit th our ppium account. We have ncfiv the 
pleasure to enelose the undermentioned bills on 



Muttvloll 

Seal 


V, 

Dent 
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1853. land, which please realise to credit of the same ac> 

MoTTyLOLL count. Dated Hong Kong, 2'/th October, .^847, 

drawn by ourselves on G. T. Braine, Esq., in our 
Dent. fo^n, blank endorsed.’* Then followed the 

particulars ol the bills for j{^6,ooo. It then pro- 
ceeded : “ We now give yoU an order for a further 

quantity of Bengal opium, to be purchased at the 
second sale, say about fifty chests, in proportions of 
three quarters Patna and one quarter Benares, and 
we hope that prices,” &c. This letter, with the bills, 
was received by Oswald, Seal & Co, in December, 
1847, appeared, that at that time, or shortly 

afterwards, the Appellant was made acquainted- with 
its contents, and with the purpose for which the bills 
were transmitted. The bills were deposited in the 
hands of the Appellant, w;hilst Oswald, Seal & Co. 
endeavoured to dispose of them, by advertising for a 
purchaser, in order to carry out the instructions of 
the Respondents. The Respondents had, on previous 
occasions, had various transactions with Oswald, 
Seal & Co., both in the purchase of opium, and in 
the purchase of cotton, and the accounts relating to 
the opium and those relating to the cotton were kept 
separately in the books of the firm, to w hich the Ap- 
pellant had access, and he was apprised of the remit- 
tances which from time to time were made. He<^-bad 
himself made the purchases of opium, whidir Oswald 
Seal & Co., had bought for the Respondents, and he 
was cognizant of the state of the accounts between the 
two houses at the period in question, thosQ accounts 
being at that time baliinced and even, with the ex- 
ception of these bills. Oswald, Seal & Co. had no 
specific lien upon these bills, nor any authority to 
deal witli them, otherwise than according to the direc- 
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tions contained in the above letter of the Respondents. ^ 

It , appeared that th^' at once advertised the bills in Mvttvloll 
the "Calcutta Gazette, but the time when such ad- 
vertisements was made was not proved. Soon after Dent. 
they received thein, namely, on the nth of December, 
i8 |7, Fergusson, one of ,\he partners of the firm, 
pledged them with the Agra bank, as a security for a 
loamof Rs. ^5,000, made by that bank to the firm, 
and they were then endorsed to the bank in the name 
of the firm. Whether this was done with the know- 
ledge of, any of ttie other partners, did not appear; 
but one of the partners. Brown, was not privy to it. 

The bills were pledged to the Agra bank as a colla- 
teral security only for the loan, the firm of Oswald, 
t Seal& Co. having given, as the primary security, a 
promissoiy note of the firm, which became due on 
the 7th of January, 1848, and consequently, until 
default was made in the payment of this note, the 
Agra bank was not entitled to negotiate the bills. 

At the time when the bills were thus pledged with the 
Agm bank, or immediately afterwards, the Appellant 
was made acquainted with the fact, and he was in 
' daily communication with Oswald, Seal & Co. upon 
the subject of their engagements, and particularly of 
their debt to the Agra bank, and the obtaining of 
fund^ to discharge it. The bank pressed for pay- 
ment, and^ in order to meet the demand, the Appel- 
lant agreed with the firm of Oswald, Seal & Co. to 
’supply the money. He accordingly paid the Rs. 

55,000 to the Agra bank, on behalf of Oswald, Seal 
& Co., the Sank only dealing with the firm, and know- 
ing nothing .of the Appellant in the whole transaction. 

The bills were accordingly given up to the Appellant, 

y-44 
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as the agent of the firm, without any endorsement by 
the bank, and he retained them in his bands un'til tite 
month of April following, when it waa agreed between 
him and the firm that he should become the purchaser 
of them, at the price of Rs. 60,000, with interest, as 
upon a sale made upon the 7th of January preceding. 
This arrangement was afterwards communicated to the 
Respondents by the firm of Osrvald, Seal & Co,,. by a 
letter, dated the 26th of April, 1848; and of ibis 
letter the Appellant was at the same time apptised by 
the firm. The bills were , not endorsed to the Appel* 
laiit by the firm ■ nor did the Appellant pay any money 
to the firm on account of the bills, but he was debited 
with the price of them in the books of the firm. At 
the time of. or immediately after, the sale of the bills, 
to the Appellant, he appeared to have agreed with the 
firm of Oswald, Seal & Co. to send on to the Re- 
spondents a quantity of opium, equal in amount to 
the price at which he took the bills. This, however, 
he did not do, nor did lu in any other way pay to 
the Respondents the price or value of the bills. It 
further appeared, that the Appellant subsequently sold 
the bills again to the firm of Oswald, Seal & Co., and 
received the amount of them in cash. 

The cause came for trial on the 21st of December, 
1849, when the Supreme Court, without calling pn the 
Defendant, nonsuited the Plaintiffs, reserviiig to them 
liberty to move. The Plaintiffs applied under the 
leave reserved, and obtained a rule nisi, to^set aside 
the judgment of nonsuit, and to enter a verdict for 
Plaintiffs for the amount of the bills of exchange, with 
interest, on the common count for the bills sold, inas- 
much as it appeared upon t^ie evidence that the bills 
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were sold to the Defendant, by Oswald Seal Sc Co., *853. 

•as agetlfi for the Plaintiffs, with notice lo* the De- MurmoLL 

fetidant that suth agency existed, , and that the sale * 

waf solely on the Plaintiffs' account, and that there 
was sufficient privity between the Plaintiffs and the 
DefMdant to entitle the former to sue the latter upon 
his non-payment of the bills ; or, that a new trial 
should be had.upon that ground, or upon the ground 
of improper rejection of evidence. 

The rule nisi came on to be argued on the 22nd of 
Marckf 1850, when #he Supreme Court ordered that 
the judgment of nonsuit should be ?et aside, and that 
a new trial should be granted. 

The cause was again tried by the Supreme Couit, 
on the ^ 7th of 1850, when the above facts ap- 

peared in evidence, and the Court gave a verdict for 
the Plaintiffs, for Rs. 60,000, the value of the bills 
of exchange, on the common indebitatus count, for 
goods and securities sold and delivered, reserving 
liberty to the Defendant lo move to enter a verdict 
on a •nonsuit, or to reduce the damages ; with liberty 
for the Plaintiffs to move on the common count for 
money hai and received by the Defendant to their 
use. 

The Appellant applied for and obtained a rule nisi 
to shoty cause why a verdict should not be entered for 
him, on the •ground that the sale of the. bills of ex- 
change was from Oswald, Seal & Co., and not from 
th*e Respomjents ; or why a new trial should not be 
had on the ground that the verdict was against evi- 
dence, or why the verdict should not be, reduced to 
Rs/ 5,000. Respondents also obtained a cross* 

rule, to shaV cause why tlfcy should not enter a ver- 
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diet for the Plaintiffs, on the common count for money 
had and^ received, in case the verdtc(,for the PUuntiffs 
should be set aside on the count for ..goods sold,, on 
the ground, that the proceeds of the bills were received 
by the Defendant for the use of the Plaintiffs, and 
that a verdict should be entered for the Plaintiffs on 
the count upon an account stated ; and that the 
damages should be increased, by the amount qf in- 
terest on the sum of Rs. 60,000, from the 7th of 
January^ 1848, at the rate of 6 per cent. 

These rules were argued before the Supreme Court, 
on the 5tli of August, 1850, when the same were re- 
spectively disofiarged without costs, whereby the ver- 
dict, delivered in favour of the Respondents, on the 
common indebitatus count for goods and securities 
sold and delivered by the Respondents to the Appel- 
lant, was maintained. 

The judgment of the Supreme Court, delivered on 
discharging these rules, was pronounced by Sir Zrtfw- 
rence Peel^ Chief Justice, as follows : — 

We propose first to state our view of the principal 
fads, and tlien to apply the law to thos^ facts. The 
Plaintiffs arc merchants, residing at Hong Kong. Os- 
waldj Seal & Co. were merchants in Calcutta. The 
Defendant carried on the house of Oswald^ Seal & 
Co., that is, supported it with his credit and funds, 
and the firm of Oswald, Seal & Co. were, at the time 

a- 

of this transaction, and subsequently, largely indebted 
to the Defendant. The Defendant was well ac- 
quainted with the affairs of the house; he had given 
a guarantee, in October y 1845, to the house of Dent 
Co., which guarantee is one of the exhibits in this 
cause, for the due inveatment and employment of 
funds 'to be entrusted by Dent & Co. to the firm of 
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Oswald, Seal & Co., for the purchase of opium, and 
at the time of this transaction that guarantee was 
er;coAeously sujp{>osed by Oswald, Seal & Co., and the 
defendant, to be in force. It appeared subsequently, 
that by a change in the firm of Dent & Co., after the 
guarantee was given, it ^became unavailable for the 
new firm of Deni & Co.; that part of the plaint there- 
fore^ which is founded on the guarantee, was aban- 
doned at the trial. It was proved by Fergusson that 
the Plaintiffs in this action constituted the firm of Dent 
& Co., from October, 1847, ^1848, and, 

therefore, if there is the privity oi contract on which 
they insist, they, as constituting the firm of Dent & 
Co., at the time of the contract of the sale of the bills, 
are competent to sue on it. The Plaintiffs forwarded 
a letter to Oswald^ Seal & Co., which tetter is one of 
the exhibits in this cause, dated Hong Kong^ 29th of 
October, 1847, which was duly received by Oswald, 
Seal & Co., and on ihe terms of that letter depends 
the first question in this cause, viz. whether the bills 
for^ £6,000 were specifically appropriated to a particu- 
lar account. The terms are these — [the learned Judge 
here read the letter]. There were other transactions 
between the Plaintiffs and the firm of Oswald, Seal & 
Co., and this account was, kept as a distinct account ; 
it appears to us, reading this letter as a letter on busi- 
ness^ between merchants should be read, that it does 
amount to an appropriation of the bills to the opium 
account, and that they were remitted for sale, and 
that the proceeds were to be applied in the purchase 
of opium by Oswald, Seal & Co., on account of the 
Plaintiffs. •The cases of Exp. Dumas* {2 Ves. Sen. 
582); Tfioke V. Holling^qrth (5 Term. Rep.^ 215) 
(and the opinion even of the dissentient J^idge in 
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case, if applied to such a case as the present, 
support the same conclusi,on) ; and ButHan^n 
Dent. ^9 Bar- & Cr. 738), with many other cases, 

fully establish the point of the specific appropriatioi.v 
of these bills, and of their proceeds by the remitters. 
These cases show, that if bills, of exchange are remitted 
for a specific purpose, to which the proceeds of them, 
whether by sale or discount, are to be a^pp[ied,etbe 
properly in the bills remains in the remitter until the 
purpose is satisfied. Here, by the terms of the letter, 
Oswald^ Sial & Co., are constituted the agents of the 
Plaintiffs fur the special purpose of realising these 
bills, and investing the proceeds in the purchase of 
opium, to be shipped on account of the| plaintiffs, for, 
to that purpose only could the funds to the credit of 
the Plaintiffs on the opium account be applied by 
Oswald^ Seal & Co., consistently with their insiruc* 
tions. The direction to carry to a separate account, 
according to the judgment of Lord Hardwickcy in Exp. 
Dumas, would of itself constitute such an appropria- 
tion ; see aiso Haynes v. Foster (2 Crom. & Mee, 237), 
Bastable Poole {\ Crom., Mee. & I^os. 410), Fos- 
ter Pearson (i Crom., Mee. & Ros. 849)$ Moore 
V. Barthrop (i Bar. & Cr. 5). These cases are not 
quoted as identical with the present, but merely as 
establishing the general rule, that a bill of exchange, 
though endorsed in blank, and given over, or<; remitted 
(or a special purpose, is, -till the purpose is satisfied, 
the property of the remitter, and that if the^ purpose 
is unfulfilled he may recover it back, or, waiving the 
tort, sue for its proceeds received by one in privity as 
to the wrong with the wrong doer. Oswalds Seal & ' 
Co. had no lien on these biHs^ and th(;ir autlfcrity to 
deal witii them ^flowed from the ma^idate, and was 
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circittnscribed by it. Very shortly alter they were 
reoeiv^d by $eal & Co., Fergusson,»a, partner 

in *that firm, without the knowledge of his co-partner 
Bt^ownt but whether with the knowledge of the other 
partners does not appear, committed a .gross breach 
of trust by pledging the biHs with the Agra bank as 
a security for a loan to their firm. This pledge, it 
was«contend^d, created even a criminal liability under 
9 Geo. IV., c. 74, s. 102. For obvious reasons we 
decline expressing any opinion on this point, but we 
may remark that dn this point there was some incon- 
sistency in the argument for the ^Defendant, for if 
there was no appropriation, there was no indictable* 
offence. The evi lence of Fergusson was strongly 
commented upon, and it was contended that it was 
untrustworthy evidence. One of the learned counsel 
for the Defendant contended, that the Court ought 
not'to rely on the evidence of a witness who, having 
committed an indictable offence, was seeking to avert 
the danger of a prosecution, by giving his evidence 
too •favourably to the Plaintiffs : upon this reason, for 
discrediting the witness, it is to be observed, that as- 
suming him to be liable to be* indicted, others may 
origiiftite sucIj a prosecution, and that the right to 
prosecute in the name of the Crown is not limited to 
the actual suflerer. The transaction with the Agra 
bank was ^his: Jthe bank advanced a large sum 
(Rs. 55,000) to the firm of Oswald, Seal & Co., on the 
security of fheir promissory note, and took, as a col- 
lateral security, the bills in question. The loan was 
originally for a few days only ; it was subsequently 
rehewed for h short time, and the promissory note of 
the firm felf due ou the ytW of January. The^ Bank 
*(veld the bills in pledge on deposit as a collateral se- 
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curity, and had, therefore, no right to- negotiate the 
bills before default in payment of the note. 'Roberts 
V. Eden Bos. & Pul. 398). The bank pressed 'Or- 
wald. Seal & Co. for payment of their note,' who Kad 
not the means ready for meeting it, and payment of 
it was obtained, after some pressure, by the bank 
agreeing to take, and takinq[, a cheque of the De- 
fendant’s on the bank of Bengal fur Rs. ,40,000, which 
was paid, and by a short draft of the Defendant's for 
the remainder, witich was also honoured at maturity. 
The evidence of Neilson, the agent of the bank, is 
explicit, that he "dealt with Ora)u/(f, & Co. alone, 
■and knew them alone in the transaction. If the pro- 
missory note was paid, the bank had no further in- 
terest in the bills, and they accepted payment of the 
note in the mode stated, and pleased the collateral 
security, that is, the bills ; it was, therefore, no sale 
or assignment by them of their title to the Defendant, 
but merely a restoration to Oswald, Seal & Co„ on a 
redemption of the pledge by them. The facts admit 
of no other construction than that it was a redemp- 
tion by Oswald, Seal & Co., hy means of a loan to 
them from the Defendant, for the bank h.id then no 
right to sell the collateral security. The bank, as 
Neilson clearly proved, de^lt only with Oswald, Seal 
& Co., who borrowed from them, and did not, know 
the Defendant in the transaction ; consequently the 
bills, when redeemed, were redeemed by Oswald, Seal 
& Co., who had no authority to obtain a lo^n for this 
purpose to the Plaintiffs from the Defendant ; and as 
the moneys were not the moneys of Oswald, Seal & 
Co., but those of the Defendant, and were not lent by 
the Defendant to the Plaintiffs, and ..were plainly lent 
(0 somebody,'' it was necessarily an advance to those 
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who redeemed the bills with the funds supplied for 

• t^at ])ur{)ose. The Defendant does not set ujp that 
he toob fhe bank’s^itle, but relies on a purchase of 
the Ulls from Oswald^ Seal & Co., cotemporaneons 
with that transaction of redemption ; and he alleges, 
th^ he bought of Oswald^ Sqal & Co., and not of the 
Plaintiffs, The ..bank had a good title against the 
Plaintiff, becadse the bank took for value, and with- 
out notice of the breach of trust ; but when the bills 
were redeemed, they reverted to Oswald, Seal & Co., 

» on the original mandate, for a fraudulent agent can 
acquire no property in himself by his fraud in a bill, 
any more than in a mere chattel, though, [ as ’^to a bill, 
he can confer a good title to another unconscious of 
his fraud, ^and giving value ^ but when the fraudulent 
agent redeems this property, the original proprietor, 
the principal, is remitted to his rights ; Tayler v. 
Plumer (3 Mau. & Sel. 574', ‘ an abuse of trust can 
confer no right on the party abusing it / see also 
Foster w, Pefzrson (i Crom., Mee. & Ros. 855), * on 
the removal of that difficulty the Plaintiffs were re»* 
^ mitted to their original rights and further, as to the 
remitter of tl^e owner to his property after a sale in 
market overt, where the wrong doer purchased it back 
again, see PiWrV Abr., tit. ‘ Market/ (A) p. 242. It 
makes no difference that the agent is enabled to re- 
deem by the aid of another, therefore the interme- 
diate pledge to the Agra bank does not affect the title 
of 4 be Plaintiffs to this property at the time of the 

• sale, and. of course* the sale by Oswald, Seal & Co. 
^vested no property, even for a moment, in Oswald, 

Seal Sl Co. Tbe.conlract of sale is contained in the 
bills of parcejis of the 7tli of January, We place 09 
reUifnce on^ any evidence opposed to this. ^ Ferguseon 

v-45 
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>853' says, (hat Oswald told him that sale was not intended 
to be a real transaction. Oswald’s declaration Is no 

Seal evidence. We disregard Fergusson*s account' of the 

Vt 

Dent. sale, and of the time of it, and adopt ' the Defendfant’s 
evidence of the sale as contained in the bill of parcels 
which was put in by him, Jor the contract is in writinjg, 
and signed, and cannot be contradicted by parol tes- 
timony. The Defendant relies on it a^d the contract 
of sale, and there is no satisfactory evidence that that 
contract was abandoned, and a new one substituted 
for it. Brovin, who is a witne,ss wholly unimpeached, 
stated his belief to be, that it was not intended to be 
a real transaction : he had, however, no knowledge 
oi the transaction, and has belief is also no evidence. 
The contract contained in the bill of parcels^^the De- 
fendant admits, and he produced it as liis evidence, 
and we think that he has a right to insist that it 
should be viewed as the contract of sale of these bills. 
It is not, in the view that we take of the case, neces- 
sary to analyse particularly Fergusson’s evidence, nor 
to state how far we agree with, or dissent troan, the 
strictures upon particular portions of it. We arc, 
however, of opinion, that reliance may safely be placed 
on it to the limited extent to which we apply it ; some 
parts of it are confirmed by other evidence, and other 
parts by the probabilities of the case ; the result of 
the action in no way depends upon fixing an exact 
date to the contract of sale, and the general form of 
the indebitatus count would equally support the con- 
tract of the 7 th, or that which Fergusson’s evidence 
goes to establish. The Defendant insists, that though 
he bought the bills, he bought of Oswald, Seal fibCo., 
and not of the Plaintiffs^ and that there no privity 
of fontract whatever bettyeen hhn and them, Thvjie 
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is no doubt, we think, that he meant to contract with 
Pswalitf Seal & Co., and to buy of them, and not of 
the tiffs, b^t* we have no doubt that he knew 
who#e the. bills were, the agency as to them, and (or 
what purpose they were sent* To this extent we can 
safely depend on Fergusson' evidence. Brown states, 
that the Defendant was well acquainted with tlie trans- 
actions^ of the house ; he had guaranteed the due em- 
ployment and investment of such funds, and was not 
then aware that the guarantee was not in force ; he 
had a son in the firgi, and was then its banian^ and 
we think it most natural and probable* that Fergusson 
should show him the letter. The Defendant’s inten- 
tion to buy of Oswald^ Seal & Co. is not, under the 
circumstances, in our opinion, any bar to the claim 
of the Plaintiffs. It was urged that we ought also to 
conclude that Oswald^ Seal & Co. meant to sell as 
principals ; if, by that, is meant no more than that 
they meant not to disclose their principals, the answer 
is, that the Defendant knew who the principals were : 
if mogs be meant than this, then there is no ground 
for inferring anything of the kind. The presumption 
ought to be, ^ that they meant to do their duty to their 
principals, and to sell according to their instructions, 
that is, as agents in the right of their pricipals, whe- 
ther they disclosed or not who those principals were, 
and thi^ presumption is not the less to be made be- 
cause Fergussouj one of the partners, had violated his 
duty in a particular instance.. The sale of the 7th 
was made by another partner, Oswald. An agent 
may so contract, in fact, as when he contracts under 
seal, or names Jiimsell untruly as owner of principal, 
in a written^ contract, that b;^ some technical rule pf 
pjracedure, or rule of evidence, see Humble v. Htmier 
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( 12 Q. B. Rep. 316)1 the principal may not have the 
right to^ intervene and sue on the contract 'tte may, 
i£ he be a factor, sell^ in his own name, witbbuJt vio- 
lating any duty, but on a contract, whether v^arbal 
or in writing, and though made by a factor or an 
agent less intrusted, and whether it relate to goods 
and chattels in the most limited sense of the term, or 
to goods and chattels in the widest sens6 of ihyp term, 
or even to sales of freehold estates, or to contracts of 
insurance, or the like, the principal has a right, 
though not named in the contract, and not known or 
disclosed at theitime of the contract, to intervene and 
sue on the contract, as principal ; and from this right 
to intervene and sue, no mere intention or understand* 
ing of the agent and the other contracting parly can 
exclude him, for assuming any such to exist between 
the agent and the buyer on such a contract, the 
agent would be acting both against the general law of 
principal and agent, and his actual authority ^ and 
the other party, knowing him to be an agent, must 
be deemed, of course, cognizant of the viol^^ion of 
authority, and that it would be a fraud on the rights 
of the principal; therefore, on such a contract, the 
agent may not exclude the principal from the right 
to sue, though he do not disclose the principal. 
Here the agency was known ; there is no evidence 
whatever to show that Oswald, Seal & Co. meant to 

I* ^ 

sell in any other. character than their real character, 
or to assume any powers beyond what belonged ao 
thenj, or |iiat tliey meant to exclude their principal. 
The principal.; was known, and had tli'ey meant any 
exclusioj^, their act would have been, ineffectual,. sup* 
posing general right of a prin^ipaL^to intervene 
andi to apply to a case of agency circutnstanKytd 
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as the (ireseat. No authority has been quoted to 
shofn-ihat there is any such Uinilation of the general 
ryle as that ,!:ontended for^ by the Defendant, viz. that 
^ pridcipal can in no case sue for the price on a ^alc 
of his bills of exchange by his agent ; on the other 
hand, the Plaintiffs can cite no reported case of an 
action on a sale of his bills by an agent brought by 
a principal for the price ; the case must, therefore, be 
considereef by us on principle, independent of autho- 
rity. Bills of exchange, like exchequer bills, are the 
object of sale ; that they are daily sold every body 
knows, but they are objects of s^le as much in law as 
in fact, see Lord Tenterden' s judgment in Wookey v. 
Foie (4 Bar. & Aid. 20) ; there are many cases in which 
the contest has been, whether the transaction was a 
sale of the bills ; if sold, they may be unpaid for, and 
it may be necessary to sue for the price of them. 
The sale may be tran.sacted by an agent, as indeed it 
often would be by a bill-broker. On what principle 
must the action for the price be brought in his name 
in all such cases ? The defence on a bill often is, 
that the Plaintiffs are but agents, and their title to. 
sue is impeached by impeaching that of their prin- 
cipal see Lee v. Zagury ( i Moore’s Rep. 557) ; Solo' 
mans v. Bank of England (13 East, 135) : the same 
defence is often pleaded under the new rules. The 
judgment of Baron Parke in Bastable v. Poole (1 Crom., 
Mee. &*Ros. *412) may be consulted on this point. 
His observations are general, and tend to show that 
there is no such distinction as that contended for. 
No limitation is to be imposed on his words, either 
, by the context or the reason of the thing. As, then, the 
^genert^ law of principal and agent applies as well to 
bills as to mbre chattels, what is the geiveral impe- 
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diment tu a principars ^ighi of suit? The answer is 
in the nature of the instrument and of the property 
in it, and ok the rights of a taker* of that species pf 
property to treat the apparent as the real title./ Onp, 
who takes a bill endorsed in blank, for value and with- 
out notice, is quite independent of the real title of 
the holder ; he takes his title under the law merchant, 
and is nof in the position of the assignee of a chose, 
in action, not assignable at law. He exactly resem- 
bles in his position that of one who purchases in 
market overt without notice, and for value, an ordi- 
nary chattel, under the common law, (roni one who 
has no title to it or to sell it. It is the ignorance of 
the real slate of the title which protects both. Where 
there is knowledge of the real truth, and that the 
apparent title is nothing, then the purchaser is un- 
protected in either case. In such a case, the pur- 
chaser of a bill stands on no better footing than the 
purchaser of a mere chattel, and it is immaterial in 
such a case that the bill is transferable by delivery, 
as it would be in the other case that the sale was in 
market overt, Viner's Abr., tit. ‘‘Market the know- 
ledge removes the bar which might be otherwise, in 
certain cases, interposed by the nature of the instru- 
ment, and if there be a continuing property in the 
principal in the bills, and agency in another as to the 
transfer of the bills, then a constructive privity ^ of 
contract is established in the ordinary ' way, and rhe 
bar being removed, the principal is not precluded by 
anything from intervening to sue on a sate of his bills 
from the price of them. If the law wen^ otherwise, 
this consequence would result, that a principal whose 
bills, endorsed in blank, were sold by his agent, by his, 
direction^, to one who knew who the principal was, 
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and that the actual seller was only an agent, could 
not,* if the latter py>ved fraudulent and untrustwor- 
thy* before payipent, himself sue for the money, if the 
■otice* were disregarded and the money not paid, 
though he might insist by notice to the buyer on 
payment to himself; ayd so stop payment to any 
other, see Lee v. Zagury Taun. 114). Therefore, 
wh^re billl^ as these were, are specifically appropri- 
ated, and the property in them is in the remitter, and 
they are sold by his agent, being an agent for the sale 
of them, and the, buyer has iKXice of the real title, 
we think, notwithstanding the endorsement in blank, 
that the general rule of law applicable to principals 
and their agents on contracts, not under seal, will 
enable the principal to establish a privity of contract 
on the ordinary foundation of his property in the 
things sold, and through the agency as the channel 
which conducts the privity to the principal. This 
has no application to bills made payable to A., or 
order, and endorsed in full. Where the bill is en- 
dorsed in full, the. law of merchant, according to 
Pothier, in his ‘ TraiU du Contrat de Change^ places • 
the prcy>erty in the endorsee, and certainly a title can 
be derived only through endorsement. An endorse- 
ment in blank, with delivery, is an ambiguous act. 

It may be intended to convey property to the party 
to whom delivery is made, or merely to make the bill 
transferable by* delivery over. The bill may be deli- 
. vered, in fact, to a mere servant or messenger, still 
primd facie the state of the bill, and the possession, 
constitute'a perfect title in the holder. But the real 
.title may* l^e shown and must prevail, ‘except against 
those wj^om the law merchant protects, but tbp pro- 
> tection given to* ignorance cap not be claimed by know- 
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i85S- ledge, nor an apparent title asserted against a real, 
KvTtvhni, with a knowledge always of the real state of the title.. 
Sml to limit our opinion to those cases only 

Dknt. where these two foundations exist of constructive pri*> 
vity of contract, viz. property in tlie bills and agency 
as to the sale of the bills; bills may be held without 
consideration, without there being any agency as to 
their tranfer; the bills may be held adversely apd 
tortuously, and there can be no ratification except 
where the act was done, on the assumption of an 
agency. Heath v. Chilton (la Mee & Weis. 63a). 
Neither does our decision in any way extend to bills 
sent by one merchant to another, on a general ac- 
count, though without precedent consideration ; nor 
to bills endorsed in full, nor to any in which the pro- 
perty in the bills is not in the plaintiffs, nor to any 
bills for the transfer of which there was no agency, 
nor to any bills as to which it can be predicated that 
the holder took bond fide on the apparent title and 
without notice, being entitled to consider by the law 
merchant the actual dealer with the bills as the owner 
of them. To consider a merchant who is the holder 
of a bill sent blank, endorsed on the ge'neral account, 
though the balance be against him, as having not the 
general property in the bill, would be to constitute 
him a mere factor as to bills, and to do away with the 
distinction between a banker holding the bills of 'bis 
customer and a merchant holding bills sent by his 
correspondent on the general account. The bills held 
by the merchant in such a case pass to the assignees 
of the merchant on his bankruptcy, and those ^ held by 
the banker, having no lien on them, and np authority 
to dispose of them, would not pass to the assignees 
pf the banker, because the banker is a factor gs to 
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bills. We adnut that the cases quoted do none of ’ vjSi/ 
ahem, cotne up to this.. In this sense we said in our Muttvloll 
former judgment * that we went one step beyond those v. 
cas^, the purpose being in this case fulfilled by sale, 
and ' not as in those violated or unperformed ; but 
tfie prmciples on which we decide this case are, as 
we consider, well established, and though new in the 
instan<ie, so f^r as we know, the action in our judg- 
ment may be supported on the |jpoad principle of the 
general right of the principal, whether disclosed or 
not, to sue on a parol •contract of sale of his property 
made by his agents, where no bar exists to its exer- 
cise. The cases in which an action for money had 
and received have been maintained for the proceeds of 
bills kiwwingly and tortuously acquired, fall short of 
this, for they are supportable on the same grounds as 
the case of Taylor v. Plutner (3 Mau. & Sel. 574 ), on 
the title to the proceeds followings the title to the pro- 
perty, and the equitable nature of th? action founds 
a consideration on the uiiconscientious retention of 
anoth^ man’s money : on this the privity of contract 

* in thosi actions is founded. But a contract of sale 
requires a roal privity of contract, and we think it 
important not to invafie this rule, nor to go beyond 
the known principles of the law of principal and 
agent : ^these principles we consider to be founded on 
reason, and to* promote the convenience of mankind, 
and to be favourable to commerce, wherein so many 
transactions must necessarily be done through the ^ 
agency of third persons. In our opinion the common 

• form of indebitatus assumpsit is applicable^ A bill 
fot this purpose nnight be W'ell described as ' goods,’ 

Comyn's Di^., tit. ; Biensl *(0 ) or as wares add 

V~46. 
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merchandize. In fact, it is by the law mer^cbant that 
it has jts assignable quality, ^differing (rono * ordinary 
choses of action. As it passes a legal right, ha diffi- 
culty arises about the consideration. In- conftrma- 
tion of our opinion, on the form of the count, it is to 
be observed that the case of Lawton v. Hickman^ 
(9 Q. B. Rep. 563), is an express authority, that the 
words * goods and chattels^ in a comm'on indebitatus 
count have iiot a narrow but convey the gene- 

lal meaning ot the teims. In that case they were 
held to include shares; ncr if this at all opposed to 
the case in \fliich it was decided that a sale of shares 
was not within the Statute of Frauds ; the words in 
that Statute bear a limited meaning, because the con- 
text shows that to have been the intention, It was 
not necessary to declare specially, since the real con- 
tract says nothing which makes a special assumpsit 
necessary. The argument that the contract ought to 
have been specially declared on, was founded on the 
hypothesis that there was nothing to act on but the 
agreement of April deposed to by Fergussor, We 
are however of opinion, that it would not have been 
necessary to declare specially even on that contract. 
Mr. Morton contended that the Court should construe 
the contract of the 7th of January^ as including special 
terms as to payment. His argument that a contract, 
if adopted, should be adopted in toto^ treats the coup 
tract as containing terms which it does mot include ; 
he would have it construed in substance as amount- 
ing to this, — in consideration of my advancing to you 
funds to enable you to redeem the bills' you shall sell 
them to nie, and take payment by my waiting off the 
debt from you to me prq tanto ; in others, words, we 
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are called upon to add to and vary the written con- 
tract* by’ inference from facts. This is as much op- 
posed f6 the rules* of evidence as if the variance was 
to made by direct testimony. That no such varia- 
tion could be made by direct testimony is clear, see 
Ford V. Yates (2 Scott Nt R. 645), and Shariah v. 
Benecke, in the Common Pleas, April 27, 1850, re- 
ported"in the. ' Law Times’ of May 25, 1850. If 
the law permitted this variation, still the facts are not 
strong enough for the inference. Ic was contended 
that this must have be^ the contract, viz. that pay- 
ment was to have been made by wrifing off the debt 
pro tantOy from Oswald, Seal & Co. to the Defendant, 
because the time was a time of great commercial dis- 
tress ; aad the Defendant, though a wealthy man, was 
somewhat pressed himself, and unwilling to make 
larger advances, and, therefore, that he would not make 
an unsecured advance ; but, on the other hand, it is 
to be observed, that this mode of payment would have 
been anything but satisfactory to the PIaintifT.s, who 
could hot be expected to be quiet under it ; that the 
guarantee was then supposed to be in force, under 
which, if in force, liability would have attached upon 
the Defendant in respect of Ibis transaction, unless 
the evil was repaired j that he had a great interest 
in the stjibility of the house in which one of his sons 
was a partnePi and .which was largely indebted to him, 
and which might possibly, if it had been able to avert 
the dangers of its then portion, have became ulti- 
mately able to secure the Defendant from loss, and 
perhaps might have became prosperous ; ^ and that 
the refusal of \his assistance might, and probably 
would, have^causeddhem to suspend payment, for *it 
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is in proof that they were greatly, indebted, were 
much distressed for money, and were unable' to. take 
up their promissory note given to ‘the Agra bank. 
As these terms do not form a part of thb contract, 
the argument fails. Ttiere is no plea of payment on 
record} and if there had been one on the record, 
such a plea could not have been supported on the 
facts on which this argument proceeds, see v. 

/?«■</ (4 Barn. & Aid. 210), and Bartlett v. Pentland 
(10 Barn. & Cres. 760); and on the same points the 
case of Barker v. Greenwood' {2 You. & Coll. 414) 
may be consulted ; as also Sir E. Sugden’s Vendors and 
Purchaser.-!, vol. i. p. 24 (tenth edit.). Any man buy- 
ing of an ordinary agent mu.st be presumed to know 
that he cannot pay the principal by giving credit in 
account to the agent, for the private debt of the agent 
to himself ; that would be, as the Court said in Todd 
V. Reid, ‘ an attempt to pay the debts of one person 
with the money of another;’ for like reason he must 
be presumed to know that if he assists by an advance 
a fraudulent agent for sale, who has improperly pledged 
his principal’s goods, to redeem and get back the 
goods, and then purchases the same of tbe agent, he 
cannot pay for them by writing off that advance by 
himself to the agent. The principal might as well 
remain subject to the first lien as the new, and unless 
it be a transfer of the lien it cannot stand against the 
principal,' Tbe ignorance which protected., the first 
dealer does not exist in tbe case of the second. -Set 
off is out of the question, as the agent was known 
throughout to be an agent. It is necessary to say 
a few words in this case on the evidence. Fetgus- 
sotis evidence, taken de, bene essfi, and'- on the first 
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trial, was put in by the Defendant to establish a 
contradiction ^betw^en his testimony Ihen^ and on this 
last trial. Being evidence, the facts stated in all the 
*exatntnsltions are before the Court. A book of the 
Defendant’s, which was not properly admissible, was 
tendered in evidence, io prove an entry or entries 
^gned'by Oswald. The attention of the Court was 
cajled to, these entries. Mr. Ritchie was proceeding 
to object to the reception in evidence of the book and 
of the entries, contending that the agent’s subsequent 
declarations were*not evidence, when the Chief Jus- 
tice, observing on the particulars nature of them, re- 
marked, that as they were consistent with the Plain- 
tiffs’ case, there seemed to be no use in objecting ; on 
this Mr. Ritchie withdrew the objection. This, how- 
ever, did not make other entries in the same book 
evidence ; and Mr. Ritchie states, and we have no 
doubt truly states, that he was not cogn izant of the 
other entry, or assenting to its being received in evi- 
dence. Certainly the Court did not decide on the 
admissibility of any entry, and would, if the dbjection 
had been pressed, have rejected those first tendered, 
in evidence; and if it were of any importance to 
decide on the point, we should hold that entry no^ in 
proof : but in our view of the evidence, the contest 
about these' entries, and their correct import, is be- 
side tbe,real (question in the cause, because the De- 
fendant does not contend that be paid Rs. 60,000, 
the price of the bills, plus Rs. 55,000 advanced for 
the redemption, but only one sixty thousand in all, 
viz. Rs. 55,000 advanced for the redemption, and five 
tliousandNi»rried to the credit on accodnt of the firm 
of Oswald, Seal & Co. witli the Defendant If this 
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could avail as payment, it should have been pleaded ; 
but for th^ reasons already givep we , think it could 
not have been so pleaded. Two objections yet re*- 
main to be noticed; the first, advanced by Mr. 
ton, that the endorsement by Oswald, Seal & Co., on 
the bill, prevented the Plaintiffs suing, since the De- 
fendant purchased as much on that endorsement as 
on the drawer^s and first! endorser's title, ^his argju- 
ment, though ingenious, appears to us unfounded; 
the endorsement by Oswald^ Seal & Co. was to the 
bank ; the bills coming back to the ‘agents, the pro- 
perty in this bill rbverted to the principals, notwith- 
standing the endorsement on tliem, they incurred 
liability, but did not obtain property in themselves by 
it ; therefore, the sale was still of the Plaintiffs* bill. 
If it enhanced the value, which does not appear, that 
is not a point on which a vendee can rely to defeat 
the action on the bill. If an agent were to induce 
and advance a sale by giving his own collateral en- 
gagement for the goodness of the title or article, it 
would not in any way affect the principars right tb 
sue on the contract of sale ; and if the argument were 
well founded, it might equally affect the title to sue 
by# Oswald, Seal & Co., since it might be urged that 
the Defendant bought as much on the drawer’s and 
first endorser’s names as on that of the seco/id 
endorser. The other objection was ui^ged by Mr. 
Dickens^ that if a remedy exists, it is in equity, and 
not at law. It is not necessary to say whether the 
Plaintiffs might have sued in equity ; if they could, it 
must have been on a different view of the case from 
that advanced to support this action, on t. case of 
fraud ov unfair dealing with ,the bills,r cons6tuting 
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them trustees as to the bills or their proceeds. In 
our* opinion, this legal right to sue on the^ contract of 
sale exists, and that is all that we are called upon to 
^decide in this action. We think that the Plaintiffs 
are entitled to retain their verdict on the count for 
goods and bills sold. . The Plaintiffs have not, in our 
opinion, nfiade out any case for entering their verdict 
on« any other count. If there was a sale, then the 
money received by the Defendant on a re-sale by hin), 
was money received to his own use, and not to that 
of the Plaintiffs ; and as to the account stated, Brown 
speaks uncertainly as to the amcAint ; nor is it clear 
whether the admission refers to this contract of the 
7th of January^ or to that alleged by Fergusson to 
have been the real contract.'* 
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From this judgment the present appeal was 
brought. 

The Appellant submitted that the judgment, so far 
as regarded the rule obtained by him, ought to be 
reversed, for the following reasons : — 

First. Because the Respondents, by endorsing and. 
remitting the bills of exchange to Oswald^ Seal & Co., 
transferred to them both the possession and property 
in the bills, and the latter endorsed and negotiated 
the same for value. 

Sbcond. Because the effect of the advertisement of 
Oswald^ Seal Co., the holders, was to induce the 
public to believe that they had power to sell, endorse 
and negotiate the bills ; which they accordingly did 
to third jparties, and the Appellant became afterwards 
the purclw^er under the endorsement of Oswald^ Seal 
& Co., ^nd fide^ and for value. 

Thir4. Becaqse the Fjespondents were not entitled 
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^53; to recover, and ought not to have recover^, anylliing 
Muttvloll under the count for goods sold and delivered. ‘ . 

Dbnt. O'* the other hand, the Respondent submitted, thaj- 
the judgment of the Supreme Court ought to be 
affirmed. 

First. Because the bills having been transmitted to 
the firm of Oswald, Seal & Co. by the Respondents, 
and held by that firm as their agents, thdy were en> 
titled to adopt the sale made by the firm to the Ap- 
pellant as made by themselves, and on their account, 
and to recover the price from the Appellant, as ven- 
dee, the firm of Oswald Seal & Co. having no lien 
upon the bills, as against the Respondents, and being 
bound to dispose of them on the Respondents’ ac- 
count, and for their benefit. 

Second. Because, as the Appellant well knew all 
the circumstances under which the bills were trans- 
mitted to the firm of Oswald, Seal & Co. by the Re- 
spondents, and nnder which they were held by that 
firm, he could not set up, as against the Respondents, 
any right in the firm of Oswald, Seal & Co. to sell 
them on their own account, and in contravention of 
the right of the Respondents, as he would thus be- 
come a party to a fraud upon the Respondents, and 
be enabled to take advantage of his own wrong. 

Third. Because bills of exchange, and other sdeu- 
rities for money, being the subjects of ’^ale, fhe prin- 
ciples applicable to the sale of goods and chattels 
must be applicable to the sale of such instruments, 
and when sold by an agent must be deemed to be sold 
subject to the . rights of the principal, so jto entitle 
him to the benefit of the contract. ^ 

Fourfh.^ Because, the judgmelbt having been entered 
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generally upon the whole record, enough was shown 
»,upop the evidence to the Respondents to retain 

that* judgment upon some one or more of the other 
coifhts of the plaint, even if the Appellate Court 
fhould be of opinion that there is not sufficient to 
support the judgment upon, the count for goods and 
bills of exchange sold and delivered to the AppeU 
lanL 

They also prayed that the damages might be in- 
creased by the amount ot interest at 6 per cent, upon 
the sum of Rs, 6of0oo, from the yth of January^ 
1848. 

The Attorney-General (Sir A. Cockhui-n)^ and Mr. 

Leith^ for the Appellant, 

It cannot be questioned that the Respondents, by 
remitting the bills in blank, authorised Oswald^ Seal 
& Co. to dispose of them, in their discretion, as prin- 
cipals, and that power they exercised ; first, by depo- 
siting them with the Agra bank for an advance of 
money, and afterwards by endorsing and stalling them 
to the Appellant for a bond fide consideration. Al- 
though it is perfectly true, that if bills are put into 
the hands of a party for a specific purpose, he is 
bound to deal with them in the manner directed ; yet, 
in the present case, Oswald^ Seal & Co. were not 
directed to deal with the bills in any particular way ; 
they were to put •them in the market and apply the 
proceeds. The letter remitting the bills amounts 
to no more than a direction from one merchant to 
another to sell bills, endorsed by the sender on the 
sender’s account, and to carry them to the sender's 
general account. It was a letter of advice and direc- 
tion, and such notice in n6 wise bound the Appwsllant 
to see that the directions with respect to the tapplica- 

V— 47 
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tion of the proceeds was carried into effect. How- 
Muttyloll ever reprehensible - Oswald^ Seal & Co/s conduct .may ■ 
be in neglecting to apply the proceeds to tlie pur- 
Dent, chase of the opium, that cannot affect the Appeliknt, 
a third party ; he treated Oswald^ Seal & Co. alone as 
principals ; there was no privity of contract between 
the Appellant and Respondents, he did not buy the 
bills from Oswald, Seal & Co. as the bills ef the Re- 
spondents. The bills were advertised for sale, and he 
became the purchaser. 

The action was wrong in form, it ought to have 
been upon a sfjecial contract, but in any circum- 
stance the Respondents were not entitled to recover 
under the count for goods sold and delivered. They 
referred to Bolton v. Puller (a), IVoo^ejy v. Pole (i), 
Collins V. Martin (c), May v. Ckapfnan {d), and Bu‘ 
chanan v. Findlay {e). 

Sir Frederick Thesiger, Q. C., and Mr. Badeley, 
for the Respondents, were not called upon to 
support the judgment. 

They, however, submitted, that the Respondents 
were entitled to have the damages increased, by allow- 
ing interest upon Rs. 60,000, from the 7th of January, 
1848, as the contract was for sale of the bills, with 
interest, from that date. — [Sir John Jervis : Have we 
any power to increase the verdict? Tl\pre are no 
facts to raise, such a question. The contract you 
lefer to is between Muttyloll Seal and Oswald ^ Sedl 
& Co. The bills do not bear interest at the date, 
but at the maturity. When was that?] — Six months 

(tf) I Bos. & Pul. 539. {h) 4 Bar. & Aid. i. 

(cy I Bos. & Pul. 649. (rf) 16 Wee. Wfels. 355. 

{e) 9 Bar. & jr. 38. 



ON appeal prom the east indies. 


357 


after sight. — [5iV John fervis : That depends upon the 
presentment, and you have no proof of its matu- 
rity], \a), 

* Sir John Jervis : 

We are of opinion in this case, that the judgment 
of the Court below should be affirmed. It is not 
necesssary, In the view which we take of the case, to 
enter at any length into the circumstances of it, in 
order to ascertain whether, if the count for goods sold 
and delivered could ^ not have been supported, the 
verdict might have been retained oa any other part 
of the Record; nor to enter into an examination of 
the various cases whicli were collected or cited by the 
learned Chief Justice in the Court below, because we 
think, upon a very short, clear ground, that the ver- 
dict was right, and that tlie judgment ought to stand 
on the count for goods sold and delivered. 

The Appellant’s counsel have argued upon four 
grounds ; ffrst, that there was no privity of action in 
the jontract between the parties ; second, that the 
form of action upon the common count of indebitatus 
assumpsit is misconceived ; third, that the house of 
Oswald^ Seal & Co. were entitled to act as principals; 
and fourthly, that the title whicli the Agm bank had, 
was transferred to Muttyloll Seal] and, therefore, he 
is not 2 l!ffected by anything that took place originally 
between the parties. The two last are merely illus- 
Uations of the first proposition, as they put them 
'forward as points of pleading. 

(a) As to the power of the Judicial Committee, undea* its common 
law jurisdiction* ft) give subsequent interest on a judgment debt, 
sec T/ie BanUb of Auslr^lasia v. Breillat^ 6 Moore’s P. C. Ca^es 
iSi. 
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Now, we think we must assume, not only upon 
the evidence of Fergusson, but upon the probabilities 
of t life case, that Mnttyloll Seal knew of the ‘trans- 
actions that had taken place between Oswald, Seai & 
Co., and Dent & Co., because Fergusson swears dis- 
tinctly, that he communicated to Muttyloll Seal, who 
was the agent of that firm, at Calcutta, from time to 
time, what occurred ; that he communicated the letter 
sent by Dent & Co., dated the 29th of October, 1847, 
and that Muttyloll Seal knew that the opium account 
was squared, with the exception o^f this sum, amount- 
ing to £6,000. I And further, it is highly probable, 
that such should have been done, because Muttyloll 
Seal was under guarantee, that their business should 
be properly carried on. Therefore, we must assume 
that he knew of the letter, and the answer of the 
27th, which was sent to him, and that satisfies us 
that the bills were sent in the terms of the letter, to 
realise, and the proceeds to be placed to the opium 
account, and was answered in these respects by the 
letter of the 28th of December', the bills, therefore, 
were sent to them with a specific appropriation, to be 
realised, either by discount or sale, and the proceeds 
were to be placed to the credit account. Muttyloll 
Seal, therefore, knowing that such -was the case, and 
knowing that Oswald, Seal & Co. were the agents of 
Dent & Co., it becomes unimportant to consider, whe- 
ther he purchased the bills on the T^h of ^January, as 
one party says, or on the iith of April, with a fraudq* 
lent ante-dating of the contract, as the other party says ; 
because it is quite plain that nith a knowledge of the 
fact, and knowing that Oswald', ^ Co. were the 
agents of Dent & Co., he did purchase t^e bills. It 
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is quite plain, looking at the transaction, with the 
invoice and the debit note on the one side, that he 
takes credit for the 'amount of these bills' sold, and 
<k;bits them on the other side with the price paid for 
them ; that it was a transaction for the sale of these 
identical bills, and that being so, it is plain, that the 
count for goods sold and* delivered is supported, be* 
cause ..there is a sale by the agents entitled to sell, and 
the simple question then would be, what has been the 
consequence ? Although it is true that Oswald, Seal & 
Co. had authority to sell, yet, having sold, the person 
who is the purchaser must account to the principals 
tor the proceeds. If he honestly paid over the pro* 
ceeds to Oswald, Seal & Co., that would be a ■payment 
to Dent & Co. It should have been pleaded, if he 
had a set off, and for any other transaction that would 
have been a good set off. But there were no pleas on 
the Record to meet such fact. That is sufficient to 
dispose of this case. It is useful however to observe, 
in order that it may not be supposed that we are 
proceeding on technical form or grounds, that the 
question raised on the pleadings in this case sub- 
stantially affects the justice of the case ; if there 
had been a plea of payment, which the facts of 
this case would not support, the effect of that plea 
nobody could doubt. These bills having been pledged 
witit\ the Agra' bank, when the time for taking them 
up arrived, Mutlyloll Seal did not become endorser 
for value of the bills, but in truth lent money to 
Oswald, Seal & Co., to whom he was under gua- 
rantee, for the mere purpose of redeeming the 
bills. As he knew they were remitted for the spe- 
cific purpose of purchasing opium, he had no right. 
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with the knowledge of that fact, to apply them for 
Muttvloll the purpose of paying the debt of Oswald, Seal & Co. 
Seal Therefore,* that would not have' been sufficient <evi- 
Dbkt. dence to support the plea of payment, and in no. evei^ 
would the judgment have been affirmed for the Plain- 
tiff in error. Looking to the judgment in the Court 
below, therefore, we are of’ opinion, that such judg- 
ment must be affirmed, but that there is qo ■ ground 
for giving interest, even if we w'ere inclined to do so ; 
there are no facts which could be the basis of any 
such judgment. The judgment of the Court below 
must, therefore, be f imply affirmed, with costs. 
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Robert Castle Jenkins and others ... Appellants, 

AND • 

Henry Hevcock ... ... Respondent.* 


On appeal from the Supreme Court at Calcutta. 


*I*HIS was a question of marine insurance, the point 
involved being-, whether, in a time policy, the vessel 
being seaworthy at the commencement of the risk, 
any unseaworthiness, by reason of the insufficiency of 
hef crew, at a subsequent time, avoided tlie policy. 

The action was upon a policy of insurance upon the 
steam ship "Emma," brought by the Respondent and 
one Stewart (since deceased), the registered owners 
and parties assured, against the Appellants, the under- 

* l^esent: Members of the judicial Right 

R’ffht Hon. T.Pemberlon Leigh, the fhejSdlc^l 
Right Hon. Sir Edward Ryan, Knt,, the Right Hon. Sir John Jervis, Committee, 
•Knt., and the Right Hon. Sir Johii Patteson, Knt. juSlnf of® 

wrthfn“ti:^1im^U%re 

dUte port, the defence being. tL at* Wr?; 

w* unsMworthy by reason of an insufficient crew, she havine 

from the intermediate without sufficient handa to work th/ v“ s^ 

.?««« a •sufficient crew at the time ^e started for thi voyl~’ 

‘ poli* warranty of^^orthiness in a ’time 


14th June, 

*853- 

The war- 
ranty of sea- 
worthine.ss in 
a time policy, 
at the com- 
mencement 
of the risk, 
is not a 
continuing 
obligation 
cast upon the 
assured 
while the ri.sk 
i.s running. 

So held by 
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1853- writers. The declaration was for a total loss by 

Jbnkins stranding.* The Defendants pleaded pleas to 

Hby(»>ck declaration : the tnaterial pleas were the seventh, 

that the ship was not seaworthy, and the eighth, 
that after tdie making the policy, and before the 
time covered by the policy .had expired, and whilst 
the steamer was lying safely at anchor, to wit, in the 
Madras roads, the steamer became unseawort^y, not 
by reason of any of the risks or perils covered by the 
policy of insurance, but by reason of the desertion of 
a great number of her crew, and not otherwise. And 
that, after the steadier had become in manner afore- 
said unseaworthy, and before any necessity had arisen 
for the steamer leaving her anchorage in the Madras 
roads for any other port or place, the master might, 
* by reasonable care and diligence, have procured at 

Madras, a fit and proper crew for the due navigation 
of the steamer, in the place and stead of those who 
. deserted from the steamer as aforesaid ; but that he 

wholly neglected so to do. And that afterwards, and 
whilst the steamer was so incompletely manned and 
equipped, and before any necessity for the steamer 
leaving her anchorage at Madras, the steamer pro- 
ceeded on a voyage from Madras to Vizagapatam ; 
and that, whilst tlie steamer was so proceeding on her 
voyage, the steamer, by reason of her being so im- 
properly manned and equipped, and of ,ther^ not 
being 6 t and proper persons on board the steamer to 
take 6 t and proper soundings during her last-men- 
tioned voyage from Madras to Vizagapatam, was run 
ashore and wholly lost, in manner in the plaint al- 
leged. 

The Plaintiffs joined issue on all these [.leas, ex- 
cept the eighth, to which they filed the following 
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demurrer i—^That tbe eighth plea did not disclose 
any •defence to the action, inasmuch as Jl merely Jenkins 

alleged that, afteV the making the policy and the com- hevcock. 

mtncement of the .risk, the master and crew of the 
ship neglected their duty, and the ship, by reason 
•thereof, became unseaworthy ; whereas the policy of 
insurance did not contain, nor does the law imply, 
any wsiV'anty on the part of the assured for the con- 
tinuance of the seaworthiness of the vessel after the 
commencement of the voyage or risk, or for the per- 
formance of their du^ by the master and crew dur- 
ing the whole of the voyage, or pariod insured ; and 
that the plea did not aver or show that the. Plaintiffs, 
or the persons interested \n the insurance, had any 
notice^of the alleged desertion of the crew, or of the 
vessel having been improperly manned upon her 
voyage from Madms to Vizagapatam ; and that the 
plea did not sufficiently show tint the loss of the 
steamer was attributable to the alleged negligence or 
misconduct of the master or crew, or how and by what 
means it was so attributable. 

The point marked for argument was, that the law 
did not imply a»iy warranty on the part of the as- 
sured, for the continuance of seaworthiness after the 
commencement of the voyage or risk. 

TTie demurrer was argued on the 4th of /«/y, 1850, 
before^ir Lawrence Peel^ Chief Justice, and Sir James 
ColvilCy when jucfgment was given for the Plaintiff. 

.On the i8lh of February ^ iht cause was tried. 

* It appeared from the evidence at the trial, tha t the 
policy was a time policy, . and the insurance was to 
endure for. ^ period of four months ; 'namely from 
the I4tli of Aprils 1849, until the i4tli of August fol- 

olow'ing. *6uring (he period*covered by the policy, the 

• • * 

V— 48 
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■ "Emma," which was a coasting vessel, made • several 

Jenkins voyages from Madras to tlie northern and southern 

Hbycock. ports of the Coromandel coast. And, on her last 

voyage, she departed from Madras for the northe'4*n 
ports on the 12th of June^ 1849. 
men, comprising the crew of the before 

the date of the policy, and on the 20th of Aprils 1849, 
were put in evidence. The evidence was cdnilicjting, 
some of the witnesses, including the master and chief 
mate of the thinking the crew sufficient 

in number and force, while other, witnesses deposed 
that the lists themselves showed an insufficient crew. 
On the question of the number of men which would 
constitute a sufficient complement for the proper 
navigation and service of the ''Emma^^ much evi- 
dence was taken in the cause. It further appeared 
that the after her last arrival at Madras on 

the 5th of June, lay there until thj I2lh of June \ and 
that, before slie left the Madras roads on that day, 
nearly the whole of the seamen were discharged, the 
officers, firemen, servants, and a single lascar only 
remaining. Some other men appeared to have been 
taken on board before the ship left, but the number 
with which the “ Emma** departed, it was insisted 
by the Defendants, were not sufficient for the naviga- 
tion of the ship. It was not in dispute, that the 
number of the crew had been materially diminished 
since the preceding voyage, and the cause of the 
discharge of the greater part of the crew at Madras 
was not explained. The Captain, in his evidence, 
stated, that the discharged men were not under con- 
tract to go on, and that he might have prevented 
them from leaving by giving them higher wages. 
It was not suggested th 4 t the men left the ship 
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owit\g to any complaint in respect of wages, or even 
- any,, dissatisfaction Vith the wages they* received; 
on* the contrary, the chief mate stated, that the rea- 
son of the discharge was to reduce the crew, with 
a view to diminish the expense, and that it was 
intended to replace theih with other men at a fu- 
ture tijje ; and it was proved that a further crew 
was "ordered to be engaged to join the ship at Coringa 
by the time she arrived there. On the 13th, the day 
after the ‘‘ Emma ” left the Madras Roads, she ran 
aground, on her passage to Monsgorcottahj in fair 
weather, on a sandy beach. Efforts were made for 
some hours to get her off, but her hull became im- 
bedded in the sand, and the ship became a total 
wrecks, and was abandoned* The loss was attributed 
to the insufficiency of the crew, there not being hands 
enough to work the vessel. 

Upon this evidence a special verdict was found on 
the seventh plea, that the ship was not seaworthy ; 
namely, that she was seavs'orthy at the time the policy 
wa? entered into, and had a competent crew, but not 
seaworthy at the time of her last departure from Ma- 
draSy and*at the time of loss; the number of the crew^ 
so altered, being such as to render her un seaworthy j 
with liberty to the Plaintiffs to move on such last- 
mentioned issue : and a verdict for the Defendants on 
the other iswsues for the amount assured and interest. 

The Plaintiffs, on the i ith of March^ *851, in 
^*jiursuance of the liberty given to them, obtained a 
rule, calling upon the Defendants to show cause 
why the verdict entered for the Plaintiffs.on the issue 
joined on the^ seventh and last plea should not be set 
aside, airf judgment entered for the Defendants on 
that issue, on the following ground : tliat the policy 


Jenkins 
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1853- 


Jbnkins 

v. 

Heycock. 


being a time policy, it vas necessary for the Plaintiffs 
in order *10 establish seaworthir.ess, to prove either 
that a sufficient crew was engaged for the whole pe- 
riod included in the policy, or to’prove that the crew, 
at the time of the commencement of each successive 
voyage, or of each fresh departure from port, was a 
sufficient crew j and that both alternatives w^re nega- 
tived by the finding of the Court. '»• 

The rule n/si came on for argument on the 19th 
of Marchy 1851, and on the following day, the Su- 
preme Court gave judgment, discharging the rule 
with costs. The judgment of the Court, after re- 
ferring to the cases of Dixon v. Sadler (5 Mee. & 
Weis. 405) and Sadler v. Dixon (8 Mee. & Weis. 
895), proceeded in these terms: “The judgments in 
these cases affirm this position, which no subse- 
quent authority in the least degree impeaches, that 
the implied warranty of seaworthiness is not one for 
continuing seaworthiness, but only of seaworthiness 
at the time of the risk commencing or attaching. A 
vessel may be seaworthy, though in a state unfit for 
sea, if. she be for the ordinary risk to which she 
then is exposed, as on a policy at and from a port 
where the risk attaches on her whilst in harbour ; but 
she must, ere she departs on her voyage, be made in 
all respects equal to the ordinary sea risks ; and in 
like manner her due complement of han^s m 4 y vary 
at different stages of the navigation insured, either as 
to number or the quality of the crew, according to the 
ordinary risks and the ordinary usage of the navi- 
gation. Ihus she mu?t, to fulfil the implied war- 
ranty, take on board a pilot in certain places ; but it 
would be preposterous to sgiy that she murf" sail from 
the Hooghly' with a Thames pilot, or from the Thames 
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with a Hooghly pilot. The implied warranty as to 
crpw is, in its nature, nevertheless the same as the Jbnxiks 
implied warranty as to the hull of the vessel, its sails, hbvcook. 
f&rniture, equipments, &c. ; it is not a warranty in a 
case for continuing seaworthiness.” And, after refer- 
ring to, and commenting^ upon, Law v. Hollingsworth 
(7 Term Rep. 160) and Hollingsworth v. Brodric (7 
Ad(i & Eli. 40), proceeded : “ The remote causes are 
not regarded, hut the proximate cause is merely a 
peril of the sea, though caused or aggravated by their 
neglect ; in other • words, the owner insures as well 
against sea risSs so occasioned, ^as inevitable sea 
risks. If the owner did expressly warrant that the 
ship should in all respects continue seaworthy, he 
would be liable, from whatever cause her subsequent 
unseaworthiness proceeded ; since^ by our law, one 
wdio makes a positive unqualified covenant, which he 
might have qualified, is bound generally, because he 
did not limit it ; therefore, the owner would, in effect, 
become a reassurer to his own insurers, pro tanto — 
and, therefore, the warranty, which arises by implica- 
tion of law, is properly limited by the law to the com- . 
menceqjent of the riak. In the case of Forshaw v. 

Ckabert Brod. & Bing. 158), the vessel sailed origi- 
nally with an incompetent crew, having sailed with 
three ‘only for the port of destination, ten being the 
low^t n]jimber for that port. The implied warranty is a 
condition precedent, not a condition subsequent ; and, 
on general principles, if it be once fulfilled, the con- 
tract cannot be got rid of on the ground of some sub- 
sequent omission bringing about that state of things 
which, it vit had precedenlly existed, Vould have an- 
nulledJl^ability under the contract.’' 
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»853- Judgment against the Defendants was . subsequently 

Jenkins signed for Rs. 47,767. 7. 3 for dan[)ages and costs. . 

Against which judgment the present appeal was 

Heycock. 

brought. 

Mr. Hare and Mr. Paterson, (Sir F. Kelly, Q. C,, 
with them,) for the Appellants. 

In the contract for insurance there is an implied 
warranty of seaworthiness on the part of the insurersi 
and a competent and sufficient crevy at the departure 
of the ship for sra is essential to such seaworthiness. 
It was necessary, in order to establish the seaworthi- 
ness of the ship, for the Plaintiffs to prove, either that 
a sufficient crew was engaged for the whole period in- 
♦ eluded in the policy, or to prove that the crew, at the 
time of the commencement of each successive voyage, 
or at each departure from port, was a sufficient crew. 
Now it was proved at the trial, and found by the ver- 
dict, that w’hen the ship departed on her voyage she was 
not seaworthy, by reason of the incompetency of Uer 
crew, and that she w*as lost from that cause. It must 
be admitted that seaworthiness is a condition prece- 
dent to the validity of a policy. Park (a), in his 
.Treatise on Insurance, thus states the rule : There is 
in the contract of insurance a tacit and implied agree- 
ment that everything shall be in that state and ofjndi- 
tion in which it ought to be, and therefore it is not 
sufficient (or the insured to say that he did not know 
that the ship was not seaworthy, for he ought to 
know that she was so at the time he made the insur- 
ance. The ship is the substratum of tjie contract 


(n) Ch. xi., p, 32 a. (7th Edit.)*. 
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3etween the parties ; a ship not capable of performing 
he Voyage is the ssyne as if there were no ^ip at all ; Jenkins 

ind although the defect may not be known to the Hbycock. 

[^rsoO' insured, yet the very foundation of the con- 
tact being gone, the law is clearly in favour of the 
underwriter, because sucl^ defect is not the consequence 
)f any external misfortune, or any unavoidable accident 
iris '^n^'fro^ the perils of the sea, or any other risk 
against which the underwriter engages to indemnify 
the person insured.** Douglas v. Scougall (a) is an au- 
thority in support <)f this principle, — [Sir fervis \ 

Here there is no contract to afgue upon. If the 
insurer impliedly warrant that the ship is seaworthy, 
he does not impliedly warrants that she shall continue 
so ; there is no mention of such a contract in this po- 
licy. He does not contract that she shall be seaworthy 
at her departure from every intermediate port, that 
would be going to a greater extent than there would 
be in a voyage policy.] — The competency or incompe- 
tency of the crew is to be determined, from time to time, 
according to the nature and exigency of the voyage, 

— [Mr. Pemberton Leigh : Lord Campbell y in Gibson v. 

Small {b\y expressed his opinion, that there is not in a 
time policy, effected on a vessel when abroad, any im- 
plied condition whatever as to seaworthiness ; not 
even as to the time when the vessel sailed on the 
voya^ during which the policy attaches. J — Gibsons, 

Small is distinguishable from the present case, for 
there the ship was at sea at the day when it was in- 
tended that the policy should attach. The question 
of warranty of seaworthiness was not necessary to be 
decided in«tbat case, and the opinions o*f the Judges 

(rt) 4 Dow. 269. 


(^) 4 H. L. Cases, 353, 
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V. 
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in the House of Lords must^ therefore, upon that 
point, be considered as extra judiqial. 

Mr. Serjeant Channel/, and , Mr. /. Wilde, for 
the Respondent, were not called upon to sup- 
port the judgment appealed from. 


Sir John Jervis ; 

We do not think it necessary to hear the Respon- 
dent's counsel. 

My Lords are of opinion in this case, that the Judg- 
ment of the Court below must be affirmed, 

In truth, the case is concluded by the decision of 
the House of Lords, in Gibson v. Small. The learned 
counsel for the Appellants, who have argued this case 
with great ability, have in vain endeavoured to dis- 
tinguish it from that case. The judgment in Gibson 
V. Small puts the decision higher than it is necessary 
to do in the present case; because, although, if it 
were necessary to determine, that in a lime policy there 
is no warrant ot seaworthiness, my I.ords would pos- 
sibly be inclined to adopt the opinion of Lord Camp- 
bell and the Judges to the full extent, namely, that 
there is no warranty of seaworthiness in a time 
policy. It is not necessary to decide that point to 
the full extent, because if, as was contended for by 
the Appellants, in a time policy there is a warranty 
of seaworthiness at tfie time the vessei^ started on her 
original voyage, this vessel is found by the Court 
below to have been seaworthy at such a time. Then 
comes the question, assuming she was seaworthy when 
she started on her voyage, is there a further warranty 
that she shall be seaworthy at every intermediate 
port she touches at, pending the progress "or conti* 
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nufdnce of lier voyage, which is to last for a specified vjSSl/ 

time*? Now, if it had been a voyage policy, there is Ismkins 

no cjuestion, althoi^li there had been a warranty of Heycock. 
s^worthiness whet\ she started on her voyage, there 
would be no warranty that she should be seaworthy 
at an intermediate port at wliich she touched, which 
port she js endeavouring to make intermediate ; and 
if it to be held (as I took the liberty of pointing 

out in the course of the argument) that there was a 
warranty in a time policy that the :»hip shall ^be sea- 
worthy at her departure, and at every intermediate 
port during the currency of the time policy, it would 
be holding that there is a warranty to a greater extent 
in a time policy than the e would be in a voyage 
polic]^. 

Therefore, I apprehend in this case, as in all cases, 
we must abide by the general rule, that a policy of 
indemnity, being a written instrument, the terms of 
that instrument must be construed subject to certain 
conditions, one of which is, that in a voyage policy, 
custom and decision have annexed to that contract a 
warranty of seaworthiness, and that there is no cus- 
tom and no decision which warrants the Court in 
. ttiat in a time policy ahy such warranty 

attaches. If it were necessary for the decision of the 
case, we should be inclined to go to the full extent of 
what ;^ord Campbell says in the House of Lords. It 
is unnecessary, hbwever, to do so in this case ; be- 
. cause, if there was a warranty, it was satisfied at the 
’ time the voyage commenced, and there was no war- 
ranty at any intermediate port ; and, therefore, upon 
tl^at, vhich ,is a lower ground, the judgment must be 
affirmed, and with costs. 


V-r49 
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Henrv McKeli^r ... Appellant, 


AND 

John Wallace and John Spence ... Respot^enU* 
On appeal from the Supreme Court at Calcutta. 

I7tli & 30 th In this case, the ^appeal was brought from a decree, 
^^8^ dated the 22nd of February, 1848, and an order, dated 

which regu. * Present ; Members of the yudicial Commillee , — The Right 

of Ea5tv“"‘ the Right Hon. T. Pemberton Leigh, the 

in owning ^lon. Sir Edward Ryan. Knt., and the Right Hon. Sir John 

stated and Patteson, Knt. 
settled ac- 
counts. 

Accounts of long standing and great complication of a mercantile firm at 
Calcutta, one of the partners of whom afterwards acted as agent in England 
involving charges for agency and partnership transactions, were mutually 
agreed to be investigated and closed. After long negotiations and dis- 
cussion respecting some of the charges, an agreement was come to, the 
parties agreeing to strike the general balance at a given sum, resenring 
one item of the account, amounting to a considerable sum, for future 
investigation. This reserved item was subsequently settled by the ac- 
ceptance of a Bill of exchange for a lesser amount, as such reserved item, 
if opefied, would have disarranged the settled general account. The Bill' 
of exchange was dishonoured, and an action brought to recover the 
amount. A bill was then filed for an injunction, for the cancelment of 
the Bill of exchange, and that the accounts so settled might be opened. 

The Supreme Court at Calcutta held, that the reserved item being left 
open, was evidence that the account was not finally closed, and decreed 
the accounts to be opened, referring the cause to the Master. 

Upon appeal, held by the judicial Committee (reversing such decree 
and dismissing the bill, with costs) that the transaction amounted to an 
adjustment of the general accounts between the parties, subject to the 
reserved item which was ultimately settled, and that the accounts so 
settled and closed could not, in the absence of fraud, be re-opened. 

The Defendant did not appeal from this interlocutorv decree, but pro- 
ceeded in the Master’s office in respect of the matters included in the 
accounts ; but before the general report was made by the Master, he ap- 
pealed from such interlocutory decree to England. In reveraing such de- 
cree, the Judicial Committee ordered him to pay the costs of the proceed-^ 
ings in the Master’s office, and remitted the cause to., the Court below, with"^ 
directionSi that the co^s payable to the Defendant upon the dismissal 
of the bill, and the costs payable by him consequent upon his proceed- 
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the^9th of 1849, made by the Supreme Court 

' at jPalcutta in tw<^ suits pending in that Court. In M'K«i.lar 

Uie first of these suits the Appellant was Plaintifi, and Wallace. 

the Respond^its, "Defendants; and in the second suit 
the Respondents were Plaintiffs, and the Appellant, 

Defendant. These suits* arose out of the following 
circuilj^nces : — 

Previous* to and up to the 6th of June^ 1825, the 
Appellant carried on the business of a clothier and 
merchant tailor in Calcutta^ in partnership with on.u 
R* Gibson^ under tfie style of “ Gibson & Co.*' On that 
day, Gibson retired from business and the Appellant 
purchased his share and interest in the stock in trade 
and the credit of the business, and thereafter carried 
on the business under the same style, for his own sole 
use and benefit, until the 1st of January^ 1831, when 
he admitted one Leslie (since deceased), and the Re- 
spondent, Wallace^ into co-partnership with him in 
the business, for the term of twenty one years from 
that date, admitting them into one-halt share, and 
setting to them one-half of the stock in trade of the 
business ; reserving the other half of the business and 
stock iip trade, with power to transfer the same to his 
brQther, Thomas McKellar. At this time there were 
debts to a very large amount due to the Appellant 

‘ ings in^the Master's oifice, should be set off, the one against the other, 
and the oalanee paid teethe party entitled to the same. 

Leave to appeal on an application was, under special circum- 

stances, granted upon terms of the Appellant prosecuting the appeal and 
* giving security for ASoo. No step was, however, taken by the Appellant 
> to perfect the security or prosecute the appeal. The Respondents, on 
being served with the Order admitting the appeal, hied a counter peti- 
tion to revoke the leave granted to appeal. The Judicial Committee, 
under the circumstances, there having been great del^, made an order 
putting^ the Appellant upon terms of lodging bis petition of appeal within 
six weeks, or tim appeal to stand dismissed, and enlarged the amount of 
the recogniusnee to £1,000 to cover the expenses occasioned by the pro- 
( ceedings in the Master's office, resdi'ving the costs of the application to 
revoke the les^ve to appeal, to the hearing. * 
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^ 53 ^ from his customers. Subsequent to the admisston of 
M*Ksllar Leslie and Wallace into partnership; a deed of co- 
Wallace. partnership, dated the 29th of May^ 1832, was ma^e 
between the Appellant of the first part, of the 

second part, and Wallace of the third part j whereby 
it was agreed, that the trade should be carried on in 
their names for their mutual benefit, in ^he^p^opor- 
tions above mentioned, under the style *of ^^GtbsoHy 
McKellar & Co.,*' and it was further agreed, that the 
Appellant, at any time during the co-partnership, 
should be at liberty to sell, assign ’and dispose of his 
interest to his brother, Thomas McKellar^ and that 
upon the admission of his brother into the co-part- 
nership he should be considered as the head partner 
of the firm ; and it was further agreed, that the firm 
of “ Gibson, McKellar & Co.^* should collect the debts 
due to the Appellant, from the customers of ** Gibson 
& Co., ’'and, as a remuneration for so doing, should 
have the use of such monies, when collected, up to 
the end of the current year in whii h the same should 
be collected, free of interest, and thereafter at’ an 
interest of eight per cent, per annum, and that the 
money to be collected from customers of the firm of 
Gibson & Co.,’’ who were also customers of the iirm 
of “ Gibson, McKellar & Co.,” should be first applied 
in payment of the debts due to the firm of Gibson 
&Co.,” until such debts should be r satisfied ; and it 
was further agreed that, in the event of the Appel- 
lant disposing of his share and interest in the co-part- 
nership trade, and proceeding to England, the Ap- 
pellant should be the agent of the firm of Gibson, 
McKellar & Co.,” in Europe, and that ' all sums of 
money remitted to any ag^ iit or other per^.i by the 
partners of lhe« firm for the payment of gqods, &c., 
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on account of the joint trade, should be remitted 
thrbugh the agency %f the Appellant, and Hiat Leslie 
aiyi the Respondent, Wallace, in the event of the 
Appellant proceeding to England, should render to 
^him half>yearly accounts of hi^ private accounts with 
them, and at the end of every year, when a general 
accoun^^f the stock, &c., should be made, render 
to th^ Appellant a summary account or : balance sheet 
thereof. 

Under this deed of co-partnership, the business of 
the firm of " Gibson* MacKellar & Co.” was carried 
on tilt the 17th of November^ 1832, when the Appel- 
lant transferred his half-share to his brother, as pro- 
vided by tlie deed, and from that time the Appellant 
ceasefl to carry on the business 5 T. McKellar, Leslie, 
and Wallace, carryfng on the same under the style or 
firm of " Gibson, McKellar & Co.,” until the death 
of T. McKellar, when the business was carried on by 
Leslie and Wallace in co-partnership, under the style 
of ” Gibson & Co.” until the death of Leslie after-men- 
tioned. 

The firm of “ McKellar & Son,” of Old Burling- 
ton Str^t, London, clothiers, &c., had supplied and 
shipped all the goods and other merchandise from 
England required by the firm of '* & C o.” for 

eight or nine years previous to Leslie and the Re- 
s^on^tni,* Wallace, being admitted into partnership 
with the Appellant ; and the firm of “ D. McKellar 
' & Son” were in correspondence with, and had sup- 
plied large quantities of goods to, the firm of “ Gib- 
son, McKellar & Co.” 

The firrai* of “ Gibson, McKellar & Co.,” by a 
power 9f<^ttomey, dated t^e 22nd of y««a«ry, *1838, 
without the knowledge or consent of the Appellant, 
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1853. constituted A. McKellar (brother of the Appellant, 
M‘KBt.iAR and a n\ember of the firm of ‘ ,??. MpKellar & ^on”), 
Wall ace Appellant, their joint and several attor* 

nies in Great Britain, to get in the debts and money 
due to the firm of “ Gibson, McKellar & Co.” 

From the year 1833,(0 the ' month of 1838, 

various Bills of exchange, p'omissory notes, &c., in 
respect ot debts due and owing to the firm§ of Gibson., 
McKellar & Co.,” and '* Gibson & Co.,” respectively, 
were sent by tiiose firms to England, for realisation to 
the Appellant and also to his brother A. McKellar. 
A. McKellar, however, was the only person who acted 
under the power of attorney, except in the instance 
of two small debts owing to “ Gibson, McKellar & 
Co,” which were got in by the Appellant and handed 
over by him to A. McKellar, ^ such acting attorney 
or agent, and who collected and realised certain of 
the Bills of exchange and promissory notes, and also 
the amount of certain debts, and accounted for what 
he so received to the firm of “ Gibson, McKellar & 
Co.” in the consignment accounts of the firm ol ” D. 
McKellar Son,” witli the firm of *■ Gibson, McKellar 
& Co.” 

The Appellant was appointed by the deed of part* 
nership the agent in England of the firm of “ Gibson, 
McKellar & Co.,” for the purpose of selecting for 
« Gibson, McKellar & Co.,” the goods aq/i merchan- 
dise from England which they might require tor the 
purposes of their trade, but, shortly after his arrival 
in England, the firm of ‘‘ Gthson, McKellar & Co.” 
gave instructions to the Appellant to. hand over to 
the firm of “ D. McKellar^ & Son” the ■ indents or 
orders for goods and other merchandise v\^ch they, 
from time to time, should enclose to him, in orde^' 
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that the firm of “ Z 7 . McKellar & Son'* might apply 
the^goods and merchjindise thereby ordere^i and, in 
pursuance of such instructions, from that time all the 
gdbds and merchandise specified in the indents or 
orders of the successive firms of “ Gib^on^ McKellar 

Co." and “ Gibson & C9.," with the exception only 
of some of comparatively trifling amounts, were pro- 
curedptffiS Supplied by the firm of D. McKellar & 
Son," through the Appellant, as such agent, who 
merely assisted in selecting such goo Is and merchan- 
dise, and paid for the sane as* agent under the before* 
mentioned partnership deed, and chSrged the firms of 
“ Gibson, McKellar & Co.,** and “ Gibson & Co.," 
commission at the rate of five per cent, for acting as 
agent jn selecting and in alvancing the money to pay 
for the goods and merchandise so supplied to them, 
in respect of which the Appellant, from the latter 
end ot the year 1832, to Januxry, 1839, made ad- 
vances out of his own monies for tho.'^e firms to a 
grr-at amount wit'iout settling any account with them ^ 
upjo the latter end of the year 1831. 

The members of the firm of Gibson, McKellar & 
Co.,’* aft^r the Appellant retired from the partner- 
ship, collected under the powers of the partnership 
deed, money to a large amount, on behalf of the Ap- 
pellant, in respect of debts owing to him by the 
cusiomers^of the firm of “ R, Gibson & Co.,** but 
JLeslie, and the fiespoiident, Wallace, after the death 
• of T, McKellar, were charged with hairing neglected 
to collect a large portion of the debts so due to the 
Appellant, whkii it was alleged, in consequence of 
such negleet^ were lost. 

The ^)pellant, in November, 1837, executed a 
•power of attorney, appdfnting one Greenaway, of 
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Calcutta, his attorney and agent, to recover and 
receive from the hrm of “ Gibson, ilcKsHar Sc'Co.” 
all debts which then were, or thereaftef should due 
to the 'Appellant, not only on account of the firms (Of 
“ R. Gibson 8 c Co.,” and *' Gibson, McKellar & Co.,” 
in which he had been a partner, but also for the mo- 
nies due to him from the firm of ” Gibson, McKellar 
& Co.," for the goods and merchandise a; Mailed by 
the firm of D. McKellar & Son,” and paid for % the 
Appellant, as such agent, and at the same time the 
Appellant empowered Greenaway to make out and 
finally settle all accounts between the Appellant and 
the firm of “ Gibson, McKellar & Co.” 

This power of attorney was received by Greenaway, 
in Feirwary, 1838 ; but previously to its receipt, and 
on the afith of January, 1838, T. McKellar'' Aitd, 
having by his Will appointed Greenaway his executor, 
who proved the Will ; and, shortly after the death of 
T. McKellar, his share in the business of “ Gibson, 
McKellar 8 i Co.” was by deed assigned to Leslie 
and the Respondent, Wallace by Greenaway as such 
executor ; and by such deed, Leslie and Wallace took 
upon themselvts the payment ol all the partnership 
debts and liabilities to which T. McKellar Was liable 
jointly with them at the time of his death, as a mem- 
ber of the firm of ” Gibson, McKellar 8 c Co.” 

In the beginning of the year 1838, Greenaway, as 
the Appellant’s agent at Calcutta, rendered*' to “ Gib~ 
son & Co.” the Appellant’s account current between 
.him and “ Gibson, McKellar 8 c Cc.,” of all their deal- 
ings and transactions in business then remaining 
unadjusted (other than those which related to the 
collecting of and accounting for the “ outstanding 
debts" due to the Appellan^t), from ■ the tl»>nth of 
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June, 1833, to the 31st of January, 1838. This ac- 
counf' current, numbered 2 , at the time it was so 
rendered .by (jremaway^ was objected to by the firm 
oft “ Gibson^ McKeilar & Co., ** when Greenaway re- 
quested Leslie and Wallace to make out and render 
•to him, as such agent, the accounts in the manner 
winch they were willing to admit the same. They 
agree^«^"b 'do so ; and, accordingly, they made out 
and rendered their account current to Greenaway^ 
up to the 31st of January, 1838, which was num- 
bered 3. By such ^jaccouiit, they admitted a balance 
of Rs. 491,695 f4a. 3|)., to be dife from “ Gibson, 
McKeilar & Co.” to the Appellant, on the 31st of 
January, 1838. 

The^ difference in amount between the accounts 
numbered 2 and 3, rendered by Greenaway on be- 
half of the Appellant, and by “ Oibson & Co.*^ re- 
spectively, was a sum of £ 3 ,T$J 15^* but there 
was no difference whatever in such accounts as to the 
respective amounts of the sum total charged against 
“ Gibson, McKeilar & Co.'' for the price of each 
shipment of goods. In the account No. 2, discount at 
the rate oj two-and-a-half per cent, up to the 30th of 
June, 1836, upon the respective amounts of the sums 
total charged, was allowed to Gibson, McKeilar & 
Co,/* and from that time to the close of the account, 
no discount was allowed ; and a commission of five per 
cent, was charged upon the respective amounts of ail 
.the sums total so charged. By the account No. 3, 
’ “ Gibson & Co." claimed to have certain discounts 
allowed upon amounts total charged against ” Gibson, 
McKeilar & Co./' for the price of shipment of goods 
and for^^com mission of five per cent, charged^ only 
<>jpon the respective amoifnts of ail the sums 4 ;otal so 
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, , charged, after first deducting a discount of seveiwand* 

M'Kbllar a-half per cent., and the difference of interest cdnse- 

Wallacb. (fuei't upon these differences, and such claims, repre* 

sented all their objections to the account No. 2*. ^ 

In consequence of these claims on the part of 
Leslie^ and the Respondent^ Wallace^ many negotia- 
tions and discussions took place before the month of 
September^ 1838, as to their settlement, and aHqngth 
it was, in September^ 1838, finally arranged and agreed 
between Greenaway^ as the .^ppellant^s agent, and 
** Gibson & Co./' that the firm should pay the Ap- 
pellant the sum of Rs. 91,695 14a. 3p. in cash, and 
give a Bond for 4 /acs of Company’s Rupees, payable 
quarterly by instalments of Rs. 25,000, and that the 
disputed item of £3,757 15^. should stand over 

for future investigation, and, accordingly, the firm of 
Gibson & Co.” paid Greenaway that amount in cash, 
ai^d on the 24th of September^ Leslie and Wallace 
executed and gave their Bond for 4 lacs of Rupees, 
payable by instalments. This Bond recited, that Leslie 
and Wallace had examined and investigated the seve- 
ral accounts of the Appellant with the firm of “ Gib- 
son, McKellar & Co.,'" rendered on his behalf, up to 
the 31st of January^ 1838, but that they refused to 
admit the further sum of £3,757 iS^. claimed as 
due to the Appellant, until satisfied on further inves- 
tigation and examination. ^ ^ 

In May, 1839, Leslie came to England, bringing 
with him a power of attorney from his copartner 
Wallace^ expressly authorising him to settle the dif- 
ferences between the firm of Gibson & Co.” as to 
the disputed** item of £3,757 15J jand such dif- 

ferences were accordingly finally closed and ;settled by 
Leslie « giving to the Appellant a Bill of exchange';' 
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d^itid the 31st of August^ 1839, drawn by the Appel- 
lant ftpon and accepted by Leslie in the name of the 
firnj •<rf “ Gibson & Co.,'' payable eighteen months 
afiler date, for Rs. ..30,744 4a., a lesser sum tllan the 
reserved* item. 

• The Bill of exchange was forwarded to Greenaway 

at Calcutta^ who received the same in due course, and 
inf or cnw<f* Wallace of that fact The Bill not having 
been paid at* maturity, the Appellant, on the 14th of 
March^ 1841, brought an action on the plea side of 
the Supreme Court %t Calcutta against the Respond- 
ent, Wallace^ and to recover •the amount. To 

this action the Defendants pleaded, first, that they 
did not accept ; secondly, what the Rill w^as accepted 
at the^ request and for the accommodation of the Ap- 
pellant, and without any consideration for the same ; 
thirdly, that the acceptance was obtained and pro- 
cured by the Appellant by fraud and covin ; and 
fourthly, a set off. A commission for the examina- 
tion of witnesses in England was obtained, but was 
no^ returned at ihe date of the trial, (the 30th of 
June^ *842,) when a verdict was given for the Appel- 
lant, for ^the amount of the Bill of exchange, and 
interest at 8 per cent. 

Leslie died on the iith of June, 1841, having by 
his will appointed the Respondents his executors. 

While the proceedings at law were going on, the 
Appellant, on the*3oth of September^ 1841, fileil a bill 

• on the equity side of the Supreme Court at Calcutta 
against the Respondent, Wallace^ as surviving part- 
ner of the firm of “ Gibson & Co.," and also against 
the other Respondent, Spence^ the exedutor of the 
late Leslj^ The bill stated, among other things, the 

^ before-mentioned deed of •co-partnership and the col- 
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*1“*^ realisation, by 7'. McKellar\ Leslie aod 

M'Kbllak Wallace of certain of the debts due to the Appellant 

H. ' * I ‘ 

Wallace. *rom the customers of the firm of ** Gibson^ McKellw 
& Co., who had been customers of the firm of 
Gibson & Co./’ and that other of such debts had been 
lost by the neglect of T, McKellar, Leslie and the 
Respondent to recover and get in the same, and 
prayed that an account might be takien^^'^^of all 
monies which T. McKellar, Leslie and ' Wallace or 
any of them, and which the Defen Jants, as execu- 
tors of Leslie, or either of theni, had collected or 
received in paymeiU or satisfaction, either wholly or 
partly, of the debts due to the Complainant as such 
member of the old firms in which he was so inte- 
rested as aforesaid ; and of the debts which he bad 
purchased or obtained from G. T, Gibson as aforesaid, 
and of all monies which McKellar^ Leslie and Wallace^ 
or any of them, and which the Defendants, or either 
of them, as such executors aforesaid^ had collected or 
received from the customers of the new co-partner* 
ship firm, and which, according to the ter.ms and 
provisions of the deed of co-partnership, had been 
applied towards payment of the debts due to the 
Plaintiff, and paid over to or placed to his cre- 
dit, which but for the wilful neglect or default of 
McKellar^ Leslie and Wallace^exi^ each of them, might 
have been collected in or received by them ; at^d that 
the Defendants might be decreed to pay him whati 
upon taking such account, might be found due to 
him ; and that the Defendants should deliver over 
and deposit with the proper officer of the Court, 
all the accounts, vouchers, &c., belonging ..or in any 
way relating to the old firms in which be was in- 
terested, as aforesaid; and 4hat in the meaiiHine the"* 
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Defendants ipight be restrained front collecting or 
rewfving any of th^ debts due to him, and ^or general 
relief. 

• The • Respondents, on the 23rd of February^ 1842, 
put in a- joint answer, admitting that T. McKellar, 

• Leslie and Wallace collected and received debts and 

\ m 

monies to a large amount on behalf of the Appellant, 
and ^dch were owing to the firm of “ /?. Gibson, & 
Co,*^ but th*ey denied that any debts had become irre- 
coverable and lost to the Appellant by reason of any 
neglect or omissioiv on their part, as alleged in the 
bill. 

On the I St of March, 1843. the Respondents 
filed a cross bill in the same Court against the Ap- 
pella(\f. The bill stated, that the Appellant had 
been appointed as attorney to collect divers sums 
of money on bills, &c., for the firm of ** Gibson, 
McKellar & Co.,'* and tnat he never at any time 
rendered a true account of the collection of such 
monies, and, by reason of his negligence in not de- 
ma^^ding payment of, or suing upon, certain bills, the 
same became irrecoverable, and barred by, the Statute 
of Limitations ; that the Appellant as such agent had 
charged the firm with the agency commission of five 
per cent, and the bill charged that the invoices sent 
were imperfect, incorrect, and false, the Appellant 
havings in breach of his duty as agent, charged higher 
prices in his accounts than the price actually paid by 

• him to those from whom he had purchased, and had 
’ not allowed them discount when allowed to him, and, 

that the accounts wanted many items which ought to 
have been .c/edited to iht (itm ol*^^Gibs 6 n^ McKellar 
& Co. ai^id that the members of that firm had a^ver 
<^btained a full, *true, and faithful account of his deal- 
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^853* ingS| transactions^ and purchases as such agent. The 
M^Kbllar bill also charged) that the accounts between the* firm 
Wallace Gibson, McKellar & Co.’* were still open* i^nd 

unsettled, and, after charging that the Appellant h£Ld 
in his possession the original invoices, &c., and seek* 
ing the production thereof, prayed, that the prior* 
accounts might be opened up and re-adjusted •y, and 
for an injunction restraining him from receivra^ any 
of the debts, and that the Bill of exchange might be 
delivered up and cancelled, as it had been obtained 
by pressure and duress, and the restrained 

from issuing exc<Sution upon the judgment recovered 
by him. 

The Appellant by his answer insisted, that the 
accounts were finally settled and closed by th^ pay- 
ment and Bond ; that after the settlement of the dis- 
puted item of 15^. i^d. when he considered 

all matters in relation thereto finally settled and 
adjusted, he had destroyed the greater part of the 
vouchers and papers relating thereto as being no 
longer of any value, and he submitted, that by reajson 
of such iinaftsettlement of accounts the Respondents 
were net tsntitled to any account of such particulars as 
were inquired alter and prayed lor by their bill, pre- 
viously to the 31st of 1838; and he further, 

by his answer, stated, that he had received from the 
sellers, Irom the years 1834 to 1836, in consequence 
of ready-money payments, a discount varying fron 5 
to 7^, and that he received a commission of 2^ per > 
cent., as a del credere commission, from June, 1836, 
to end of 1837, profits of the parties from 

whom he purchased. the goods. ,, . 

Witnesses were examined on both sides: and the 
correspondence between the parlies respecting the** 
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scittlement was filed. The Appellant examined Green* ^ 

awajf^ to establi^ tbe^ material issue, that tliQ accounts M^Kbllar 
were* stated and settled as he insisted. There was no Wallace. 
e^dence to show that the Appellant had been guilty 
of any of the acts of fraud or duress, or that he had 
*been guilty of neglect or default in getting in the 
debts due to the firms of “ Gibson^ McKellar fir Co.** 
and & Co.’* as alleged by the bill. 

'Fhe two causes were heard together in the month 
of February^ 1847, when the Chief Justice, Sir Z,rtw- 
rence Peel^ pronouA»ced the judgment of the Court, to 
the effect, that as there was no g?*ound for impeach- 
ing the Bond as fraudulent, it must, therefore, be 
deemed a settlement as far as it extended ; that there 
was %n exception of the sum of >^3,757 15^. 
which appeared to him to be the only matter sub.stan- 
tially in dispute, that it did not appear that the ac- 
counts under settlement excluded any of //. McKellar* s 
claims, and the presumption was that all his claims 
were included. That the claims against the Calcutta 
fin® appeared to be referable to three heads ; the sum 
agreed to be paid as a valuation of stock, on the 
admission of the succeeding members to the firm of 
which H, McKellar was the sole member ; the collec- 
tions 'in Calcutta to be carried to account of the firm 
or firms centred in H. McKellar^ and the sums ad- 
vanced byjiim in England^ and his charges on pur- 
chases effected by him for the house in Calcutta ; and 
• that these on the evidence could not be taken to have 
been the basis of the proposed settlement. That if, 
therefore, the Plaintiff in the original suit (the Ap- 
pellant) va& permitted to have an account of the col- 
lections^JJ-om an earlier date than the date ofr the 
Bond transaction,^ it woultl be in effect. re-open'ing the 
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^ ^ accounts, of the settlement of which he had taken the 

M'Kbllar benefit. therefore, the ac^count, in the original 

Wa^acb must be confined to transactions subsequent^ to 

the Bond. As to the sum excepted and reserved dn 
giving the Bond, the Chief Justice thought that the 
circumstances which had taken place were such as 
ought not to preclude the inquiry proposed to be 
directed, and the Court referred it to thfe SJas^er to 
take the accounts upon that footing. 

The case was afterwards re-heard, and on the 22nd 
of February^ 1848, the Chief Justice pronounced the 
judgment of the Court, * 4 hat the nature of the re- 
servation (the sum of £z, 7 Sl 15s. ijrf.) out of the 
settled accounts was such as to be applicable to all or 
any of the sums included ; and, therefore, they varied 
the former decree by referring the accounts gene- 
rally, with direction, that if the Master should find a 
settled account, he should take the account on that 
footing,” 

The Appellant took the initiative in the Master’s 
office, proceeding with the reference ordered by Jthe 
above decree ; and evidence respecting the accounts 
was entered into. 

On the 3rd of Aprils 1849, the Master made a 
separate report upon the question, whether the ac- 
counts between them was or was not a settled 
account, and he thereby found, that the accounts be- 
tween the parties in the suits, and the reserved item 
of ;£ 3,757 15P. if</. were not, nor was either of them, 
settled, as contended before him on the part of the 
Appellant, but that the same were still open and un- 
settled. To this report, the Appellant took excep- 
tions, first, that the Master had found Jhat the 
accounts between the Appellant and the firm of 
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^^Gipsqn, McKellar & Co./' up to the 31st of January, 

• 1838, ,were nol settled by the Bond, whereSs he ought 

t^'have found that the whole of the accounts and 
dealings between the Appellant and the firm of “ G/A- 
son, McKellar & Co.,” up to the 31st of January,, 
1838, were closed by the* Bond, except as to the re- 
served item of ;£3,757 ^5*^- other small 

sum^ and .except the amount prayed for by the Ap- 
pellant's bill ; secondly, that he ought to have found 
the reserved ite n of settled and 

closed by the BilT^' of exchange. , 

These exceptions were argued before the Supreme 
Court, and by an Order of that Court, dated the 
i6th of July 1849, the same were over-ruled at\d the 
Master’s separate report confirmed. The judgment 
of the Court was delivere<i by Mr. Justice Colvile, to 
the effect, th\it the Master was right in finding that 
there was no settlement of the accounts, in the sense in 
which that term was understood in a Court of equity, 
on either of the occasions referred to by the excep- 
tidhs ; and that even the language used by the Appel- 
lant himself, in making his claim before the Master, 
was not ihat ordinarily used in setting up a settled 
and closed account ; namely, that the accounts were 
stated and settled, and that thereupon certain pay- 
ments were made and a security given, on the footing 
of thaf seitlemeiU ; but that the settlement contended 
for was effected by such payments and the execution 
J Of such security, and that these acts, which might be 
material as constructive evidence of an antecedent set- 
tlement of accounts, was treated as constituting the 
sMtIement itself. That the Bond, if taken alone, was 
neither »aYi account stated, nor afforded any satfsfac- 
tory evidence of aai account stated ; no balance being 
agreed upon, it being left an open question, whether 

V~5j 
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the sum admitted to be due was or not tO‘be< incre^cfd 
m-Khuab by the sumoof j£3,757 15^. ifrf. : r-nd |»e was of opi- 
Wallacb. nion, that the Plaintiff had failed to establish that 
in September, 1838, there was such a settlement of 
accounts as that which he set up, or that anything 
was done by which, in takings the accounts directed by 
the decree, effect could be given to it as to an ac- 
cojnt stated. That the effect of the acceptance* for 
Rs. 30,744 4 as, given by Leslie in the partnership 
name of '^Gibson & Co/* to McKellar^ was not such 
a transaction as ought to be .treated^ as a settlement of 
accounts between principal and agent, which precluded 
the former from iiaving the accounts of the latter 
taken in a Court of equity. 

Proceedings were then resumed in the Master^s 
office, and warrants were issued at the instance of the 
Appellant, in pursuance of the original decree, re- 
quiring the attendance of the Respondents before the 
Master to go into the accout\ts. Meetings were had, 
aud the accounts gone into, and other proceedings in 
relation thereto taken. 

No appeal was asserted from the Decree pro- 
nounced in February^ 1848, or the Order of the l6th 
of July, 1849, made on the Exceptions, but the Ap- 
pellant s counsel in Calcutta, being of opinion that 
W appeal might be successfully prosecuted, intima- 
tion to that effect was communicated to •^he Appel- 
lant, who was resident in England, and a correspond- 
ence ensued respecting the evidence and proofs within ‘ 
the Appellant's power to verify and produce. The 
Appellant also took the opinion of counsel in Eng- 
land, on points relative to the expediency* of an ap- 
peal; and ultimately having been a,dvised«sc to do, 
by lett^brs, dated the 7th an\J 24th of December, 1849,^ 
instructed his agent in I^dia to direct cQunse! to’ 
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ihoye for such appeal on his behalf. The instruc- 
tkn^s thus sent wcfre, however, not available before Ibnkins 

Uie 20th of February^ 1850, when the period of six Heycock. 
months, the time* limited for appealing by the Cal- 
cutta Charter of Justice, had expired, and the right 
to appeal, therefore, dost. Under these circum- 
stances, «> McKellar presented a petition to the Queen 
in (founcil^ praying for leave to appeal, notwithstand- 
ing the time limited by the Charter had expired. 

This petition was heard before the Judicial Com- 
mittee, ex parte^ a*nd, being siippor|ed by an affidavit 
setting forth the circumstances above stated, was 
allowed, upon terms of the Petitioner giving security 
for costs, and lodging in the Council office a certifi- 
cate bf recognizance in a penalty of ;C5oo. 

The service of the Order made upon this petition, 
dated the 25th of June^ 1850, upon the Respondents 
in India^ was the first intimation they received of the 
appeal, and they presented a counter petition to the 
Queen in Council to rescind and revoke such Order. 

It* alleged, that no notice of the application for leave 
to appeal had been given to them, and that proceed- 
ings in rtie Master’s office, in the original and cross 
bill, had been taken by McKellar without any notice 
of his intended application. That they had no op- 
portunity afforded them of staying pioceedings, but 
were Compelled i>y the steps and proceedings taken 
by McKellar^ as actor, to proceed and incur great 
expense in the Master's office, since the passing of 
the Decree of the 22nd of February^ 1848, and the 
Order of the i6tli of /»//, 1849, ^hat such ex- 
penses wfiich they had been so led into could 
never fee* recovered, if the appeal was successful, as 
the whole of tiu&se proceedings would be a* nullity. 
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That two years had elapsed since the date of the 
M'Kbllar cree of the 22nd of February, i<348, |tnd the tinvf^ 
Wallace, when the petition was presented to Her Majesty in 
Council : that the taking of the steps and proceed- 
ings, as actor, inducing them to proceed under the 
tcference in the Master’s office, was an acquiescence 
and submission to the Decree and Order, and a 
waiver of his ri^lit to appeal. That if such fact- had 
been known to the Committee, they would have 
made McKellar give security for the costs incurred 
by this proceeding. That McKellat had not entered 
or prosecuted his appeal ; that it was a condition pre- 
cedent by the Order of Her Maje>ty in Council, that 
he should lodge a certificate of recognizance, but that 
* he had not done so, and they prayed that such Order 
iu Council might be reversed, and that McKellar might 
be ordered to pay the Petitioners the costs incurred. 
This petition was supported by an affidavit verifying 
the principal allegations, and was served on the Ap- 
pellant’s agent. 

iSth.June, Mr. Leith moved to dismiss. 

1851.* 

' This Court would not have made the Order^ admit- 
ting the appeal, if it had been possessed of the know- 
ledge of the fact of the proceedings taken in the 
Master's office by McKellar, under the Decree of the 
22nd of February, 1848. That fact wp not cydisotosed 
in the application made by him, which was ex parte. 
Moreover, the terms of the Order in Council have not' 
been complied with. No recognizance has been en- 
tered into, nor has any petition of appeal been lodged, 

Present : Members of the Judicial Committee , — Tlie Right Hon, 
Dr. Lushington, the Right Hon. T. Pemberton^' Leigh, *The Right ^ 
Hon. Sir Edward Ryan, Ivnt., and the Right Hon.jSir John Jervisi Knt. 
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although nearly a twelvemonth has elapsed since the 

dat« of the order. 

• • 

• Me. Wi^ram, Q. C., contrh. 


1853. 

M'Kbllab 

Wallace. 


It was not thought necessary to appeal from the 
interlocutory decree, and,uiccordingly, the parties went 
in before (he Master to take the account, \yhen it 
was discovered that it was requisite and expedient to 
appeal, the six months limited by the Charter had 
expired, and this Court granted leave to appeal as an 
indulgence. * 

The Right Hon. T. Pemberton Leigh : 


There has been great laches, but not such as, in 
their Lordships’ opinion, ought entirely to shut out the 
appenl. But further terms must be imposed upon 
the Appellant. The recognizance must be increased 
to the sum of ;£i,000, a sum sufficient to cover the 
costs incurred in the Master’s office, by the AppeU 
lant forcing on the proceedings and taking the ac- 
counts : and, as the delay has been occasioned by the 
Appellant, the petition of appeal must be lodged in 
the Couqpil office within six weeks, and if not then 
lodged the appeal is to stand dismissed. This course 
will, we think, do complete justice to all parties. We 
reserve the costs, of this application. 

By Ihe ,Order in Council made upon this petition, 
the Appellant was directed to lodge in the Council 
> office the certificate of recognizance to Her Majesty, 
in a penalty of ;£i,Ooo sterling, conditioned to stand 
and abide such determination as might be made, and 
to pay all such costs as might be awardetf in case the 
appeal J)4 dismissed (such recognizance to be i.p lieu 
•t>f the aforesaid recognizance of ;£ 50 o, for costs v in the 
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, 2 ?^ . appeal as set forth in the Order of the •25th of June^ 
M'Kellar 1850}) and io perfect such recognizance, and t<>dge 
Wallace, h*® petition of appeal in the Council office within 'the 
space of six weeks from tlie date bf the report, and, in 
the event of failing to prefect such recognizance and 
lodge such petition within that period^ the Order be 
discharged, and the costs of the petition paid by the 
Appellant; but if the recognizance was peri^^ected^ and 
the petition of appeal lodged within that period, then 
that the costs of the petition was to be reversed. 

The appeal now came on for hearing. 

Mr. Wigram, Q. C., and Mr. W. A, Collins, for 
the Appellant. 

The simple question the Court below had to decide 
was, whether the transaction in question entered into 
in the month of September, 1838, amounted to a set- 
tled account up to the 31st of January, 1838, be- 
tween the parties, and precluded the Respondents 
from opening the accounts again. Our contention- is, 
that it did constitute a settled account, and that the 
Court below entirely misconceived the effect of that 
settlement Indeed, the Bond and Bill of exchange is 
a bar to any such claim. The evidence of Greenaway, 
and the correspondence between the parties respect- 
ing this settlement, show beyond dispute tl^at it was 
a clear case of settled account, with the reservation 
of one item, of ;£3,757 15^ i|rf. Although the in- 
vestigation of that item, if it had been found to be 
incorrectly made up, might have disarranged the 
items in the prior accounts up to the 31st -xA January^ 
1838, yet that would not affect such settlement, and 
that wds also settled by the acceptance of the Bill o^' 
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eiKrbaoge for- a less amount. The charges of wilful 
neglect and (rat)cl contained in the original •bill were 
unsupported by evidence, and wholly failed. As 
the accounts between the parties had been so long 
settled, we submit that the Decree ordering the 
reference to the Master^o take the accounts, and that 
the Order overruling the exceptions, ought not to 
hav.e^been ^made. Brownell v. Brownell (a), — [Mr. 
Pemberton Leigh : The proceedings taken by the 
Appellant in the Master's office under the Order 
was wrong : he slibuld nave appealed at once ; at all 
events, he ought, whichever w»ay our judgment may 
be, to pay the costs of those procee<lings.] — The De- 
cree was an erroneous one. In De Burgh v. Clarke (6) 
the House of Lords held that the original Decree, 
pronounced more than two years before enrolment, 
was saved by a subsequent Order made in the cause. 
Th,ey referred also to Parker v. Morrell (c). 

Mr. Roli^ Q. C., and Mr. Leith, for the Re- 
^ spondents. 

The accounts have never been stated and settled. 
The Court below was, therefore, perfectly right upon 
the facts shown, to refer it to the Master, with 
liberty to surcharge and falsify the accounts. They 
were not closed by the transactions which had taken 
place.* The claims made by “ Gibson, McKellar & 
Co," in the account No. 2, for discounts, over 
charges in respect of the shipments, and the differ- 
ences of interest which formed their objection to 
the account, have never been settled^, one of the 
disputed, points being, whether a del credere commis- 

•“ ® • * 

(a) 2 Bro. C. C. 62. { 5 ) 4 Clk. & Fin. 562. 

(r) 2 Phillips, 4^. ^ 
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sion was' properly charged by the Appellant in His 
M‘KkL^■R character' of agent ; a most important inquiry, as it 
Wallack converted the agent into a principal. The Respond* 
ents were wholly in the dark as* to the particulars of 
these discounts and overcharges. Tiiey never had the 
vouchers, only the invoices and statements upon which 
the alleged settlement of the account up to the 31st 
of January, 1838, was founded. Facts "which the 
Appellant was bound to have communicated to them 
were kept back at the time of executing the Bond and 
accepting the Bill of exchange. The statement fur> 
iiished them was a suggestio falsi. What can be 
stronger proof that it was not a formal settlement than 
the undisputed fact, that the item for £ 3 ,TS 7 
was reserved, and which manifestly, if wrong, Would 
disarrange the whole of the items of the general ac> 
count ? That alone is sufficient to entitle us to have 
the accounts opened, as the Court below most clearly 
expressed in the judgment of Mr. Justice Colvile. It 
was not necessary to establish legal fraud ; there was 
unfair advantage taken, and that is sufficient to justify 
the Court in opening the accounts. Gibson v. feyes {a). 
Wood v. Downes {b), Montesquieu v. Sandy s (c), An- 
derson V. Maltby (d). Length of time is no bar if fraud 
appears in a stated account. Vernon v. Vawdry (e), 
Allfrey v. Allfrey (/). 

The Right Hon. T. PEMBERTON Leigh: 

During the progress ol this appeal, we have had an 
opportunity of looking very carefully through the 

(/i) 6 Ves 266, (d) 18 Ves. 120. 

(c) 18 Ves. 301, 308, 

(ei) 2 Ves. 244. S. C. 4. Bro. C, C. 422. 

{g) 2 Atk. Ii9i (r) I Mac. & Go;*, 87. 
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^¥lfole of the • papers in the case, and after the ex- 
. treaaely clear an^ ablebmanner in which the •case has M'Kstri^xa 

been argued at the bar, we feel ourselves in a situation Wall'acs. 

to* dispose of it at otice, and we think it better to do 
so now, than to put the parties td any further delay. 

The law in cases of this kind I apprehend to be 
perfectly^ clear. Parties having accounts between 
them, ^ay meet and agree to settle those accounts 
by the ascertainment of the exact balance ; and, if they 
mean to ascertain the exact balance, it may be neces- 
sary for that purpose, and probably is necessary in 
most cases, that vouchers should be produced, and 
that all the information which is possessed on one side 
*and the other, should be furnished in the settlement 
of those accounts; and, if it -afterwards turn out that 
there are errors in the account, it is a sufficient ground 
for opening the account and for setting it right in a 
Court of Equity. If, on the other hand, persons meet 
and agree, not to ascertain the exact balance, but 
agree to take a gross sum as the balance ; a sum 
which one is willing to pay, and the other is content 
to receive as the result of those accounts; it is 
obvious, that the production, of vouchers is entirely 
out of the questioji, and errors in the account are so 
also, for the very object of the parties is to avoid 
the necessity for producing those vouchers, upon the 
assumption# that tjiere are or may be errors in the 
account so settled, therefore, it is either an account 
'stated and settled, in the formal sense of that ex- 
pression, or, it is the case of a settlement by com* 
promise. In either case it may be vitiated by fraud ; 
in 'either cash 'it is good for nothing, if, either from 
the collusion of |be parties, upon the circumstances 
under which the ,ett!emerft takes place, it is proved 

V-5!! 
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■ . in a Court of Equity, that the transaction was not ‘SO 

M'Ksllax fairly an^l so fully understood ^between the p^^es, 
Wallace, tither from the coafusion in which it was involvt^di 
or from misrepresentations made on the one side' or 
the other, as it ought to have been, and that injustice 
has been done to either side.. 

Now, that being the general law of the case, it ap- 
pears to us very clear that the settlement 'whi^lr took 
place here was in the nature of a compromise ; an 
acceptance by one party, and a consent to pay by the 
other a gross sum in satisfaction of a disputed ac- 
count. Whether the circumstances under which that 
settlement took place are such as' to induce a Court 
of Equity to set aside the transaction, and direct a' 
general or specific account, must depend on the ^ parti- 
cular facts of this case, which makes it necessary for 
us to go into those facts a little more in detail than 
we should otherwise have done. 

, Now, the facts appear to be these : Previous to 1831, 

the Appellant carried on business as a merchant tailor 
•and clothier in Calcuttaf under the name or firm: of 
“ Robert Gibson & Co.** In the month of January 
1831, be agreed to admit into partnership ^,wiih him 
two persons of the names of Wallace and Leslie^ who 
had previously been his assistants in the business, a 
circumstance not wholly immaterial, because it shows 
that those persons were probably well aw^re «of the 
nature of the business, and the mode in which the 
transactions of that business were carried on both by 
the London and Calcutta bouses. The terms of that 
partnership were not reduced into writing at the time 
it commenced, and it was not until Jtfay,* 183^, that 
articles of partnership were executed. ; B y those 
articler> of partnership (after«reciiing the agreemeni 
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which had been made for a partnership to commence 
at the ^'beginning of i8^i,) it was stated, ihit^a valua- M'Kellar 

Hofi bitd been made of the shares, of which these new Wallace. 

paiiners were to have.one- fourth eacli, and that a joint 
and several Bind had been given with the consent of 
the Appellant, Henry HcKetlar^ for the amount which 
was due .in respect of those two fourth shares, and a 
period ^ four years was to be allowed for the pay- 
ment of the shm, amounting altogether to Rs. 112,500. 

It further appears from this deed, that the Appel- 
lant contemplated rejtiring from the partnership, and 
introducing his brother, Thomas MdKellar^ into the 
concern, and going himself to England \ and there 
was power reserved by the deed for the Appellant to 
make {hRt arrangement: and it was further agreed, 
that in the event of H, McKellar disposing of his share 
and interest in the co-partnership, and proceeding 
to England, he should be the agent of the firm of 
Gibson, McKellar & Co.'^ in Europe, and that all 
sum or sums of money that should be remitted to any 
agegt or agents in England should be remitted fo him. 

But no stipulations were introduced into the deed either 
in respect^ of the remuneration which H. McKellar 
was to receive, or the duties he was to perform. 

It seems that in November, 1832, Thomas McKellar 
did go out from England, when the Appellant^s share 
in the {partnership wa-^ transferred to him, and, in the 
same year, the Appellant returned to England, 

, .Now, it appears from the old account. No. i. which 
*is in evidence, that previous to leaving Calcutta the 
Appellant settled with Wallace and Leslie the amount 
which was due to him, between himself anti his part- 
ners, and at that time a balance was shown to be ^due 
about Rs. 228,941. • ^ • 

On coming to England, the Appellant acted, as he 
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had agreed to do, ^ as the agent for the^ new firm at 
M'Kbllar Calcutta^ and not only selected the goods that were to 
Wa^acb. be sent to the firm, but*^ he himself paidi 'for' 

those goods, and it appears from the accounts, whCch 
are not disputed, that the advances he made in tbdt 
respect were so large^ that at the end of the year 1833. 
they amounted to 1,676,* and at the end of 1834 
they amounted to ;£2o,685, and at the end qf 1835 
to about £2%ooo* Now, during the whole of that 
time invoices were sent of the goods that were thus 
furnished to the Respondents j ^invoices would, of 
course, be sent by the parties who supplied the goods, 
and, with a single exception, all those goods were sup- 
plied by the firm of A, McKellar & Co,'' in London. 
Now, those invoices would, of course, show to the 
Respondents the amount of the goods which they were 
alleged to have received, and the amount of the invoice 
prices which were represented to have been paid for 
those goods. On the other hand, they would not 
show what charges the Appellant was supposed to 
make for the agency he performed on their behalf in 
England^ or the allowances which he might make in 
respect of the sums that were charged in the invoice 
account. But, in the autumn of 1836, an account 
current was sent of all the dealings and transactions 
which had taken place in respect of that agency from 
the beginning ^ to what date does not distinctj|y ap- 
pear; but at all events, it must have been* up to the 
end of the year 1835. Now, that account would, 
necessarily show everything: it would show what * 
charges he made ; it would show what allowances 
he made; it « would show at what rate ii^terest was 
charged, and at what rate commission was charged ; 
and, as far as I can find in .the course of these pro-^-- 
ceedings, no observation was made 'on the account so . 
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rendered, either in the shape of tipprobation or dis- ^ 
approbation, until a period which I am about to men- M^Kiuar 
tfoD. The parties g& on in that way ; If. McKeUar Walumjb. 
4otitinues to purchase goods, and to send them out, 
paying for those goods, until the month of January^ 

1838, and. probably until a subsequent period ; but 
it is only to the month of Januarfy 1838, that it is 
nec^sary. for us to apply our attention. 

In 1838* according to the account made ont by the 
Appellant, there was due to him on the old ac- 
count, Rs. 228,941, and on the new account, or the 
purdiase account, the sum of ;£s6,i69. These ac- 
counts, were sent out to Greenaway, his agent at Cal- 
cutta, with directions to obtain a settlement, and with* 
power to give a discliarge for anything which might 
be paid in respect of them. With these accounts the 
Appellant sent a letter addressed to the Respondents, 
on which much reliance has been placed by the Re- 
spondents in their argument. It is to be observed, 
that in the account current there was this distinction ; 
u^ to the month of June,^ >336, and during part of 
that month, there is an allowance made by the Ap- , 
pellant for discount in all these accounts. What 
the disSnct rate was, is not, perhaps, in all cases, 
very clear; we will take it at two-and-a-half per 
cent., as the Respondents allege that it was. But, 
from the end of June, 1 836, there was no allowance 
for discount at* all. Therefore, there was a difference 
in the discount allowed; up to June, 1836, a discount 
allowed,' and no discount allowed after June, 1836. 

In 1838, Greenaway receives the accounts, accom- 
panied by this letter to the Respf^deuts, udiich con- 
tained this passage. " I have now the pleasure to 
X forward copy of your account current, to which I do 
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*^ 53 ; not anticipate any objection.” It is clear, therefore,^ 
M‘Kbli.ak that there had been some previous correspondence 
Wallacb. discussion between these pahies ttrith respecf to 

the result of these accounts. With respect to thiih 
dealing, he says, he sends these accounts, " and the 
letter then goes on to say that, “the discounts have 
been shown where allowed in the account rendered. 
You will observe from the last shipment, fix' %une, 
1836, no discount has been allowed, the " whole of 
the goods having been purchased for cash, and con- 
sequently none allowed, as also in the account of 
Brickwell & Moorv, enclosed in mine to you of last 
month.” 

Now, it is said that this is an incorrect representa- 
tion by the Appellant, and is in fact equivalent to stty* 
ing, You will find in this account the whole amount 
which I have received for discounts allowed. Why, 
it is quite obvious that it is no such thing. The cha- 
racter of that statement is this, as has been urged by 
the Respondents’ counsel. In part of the account 
there is discount allowe^, in another part of the 
. account discount is not allowed ; where discount is 
allowed you will see it in the account, and where 
none is allowed, it is stated that he had received none. 

These accounts, together with a letter dated the 
26th of April 1838, are sent by Greenaway to the Re- 
spondents; a letter proposing and urging a settle- 
ment, and offering to correct any errors or omissions 
that may be found in them. 

Now, what takes place upon this ? The Respon- 
dents had known in 1836, or in the beginning of 1837, 
when they receivejd this account current, the princi- 
ple upon which this gentleman was making out his 
account, the amount on whiqh he charged interest ; 
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the rate at .which he charged interest; the rate at 
w^fiich be cbargjed cqpimission, and the rate at which M'Kbixar 
he allowed discount. It is veiy true they did not Wallace. 
^now ‘by that account, either in 1836 or in 1838, 
what the amount of discount was which the Appel- 
lant himself had receive^,; but having these accounts 
rendered to them,i the object ; and what is their 
objeotion t' why, at first it did not very distinctly 
appear wiiat the particular grounds of their objection 
were ; but Greenaway says. Well, if you are dissatisfied 
with this account/, render me an account as you say it 
should be made out ; an account wit^ the items which 
you say it ought to contain. They do make out what 
they say the account ought to be, and they charge the 
Appellant, and debit the account with discount at 
seven-and-a-half per cent, upon every purchase, intro- 
ducing into the account the corrections that would 
result from that deduction, It is perfectly true that 
the effect of that would be to alter every single item 
in the account, and that seems to have been the diffi- 
calty which was pressed upon the Court below, namely, 
that they could not consider it in any sense a settle- 
ment, -vi^en not only the balance might have been 
altered, but, when there was not one single item in 
the account which would not be altered, if the defence 
of the Respondents ptevailed. Then what is the 
result o^ that account as made out by themselves ? 

The result is this ) that there is due on that account, 

•instead of ;(i36,ooo, a sum of ;£32,ooo or ;£33,ooo, 
making, therefore, a difference of £3,000 ; and then 
bow is that matter treated by these parties? Why, 
they say tlvis. Here is a balance whicli we must ad- 
mit tQ ho due^ from us, at all events, to the amount 
' of Rs; 491,695,^ and if you - will give, us time for the 
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. . payment, we will 'consent, not only to admit tlMlt 

M'Kbuar balance, but we will pay down rRs. 99.000 at 
Wallacb. ana we will give ^security, by our Bond, for tbe pay- 
ment of Rs. 400,000 by instalments, in four ' years, 
by a /ac of rupees in each year. 

Well, it is said, this is not a compromise but a 
settlement. It is not very material which; the Ian* 
guage, however, of the Bond, would rather sel^m as 
if it were in some sort a compromise, for it states, 
that in consideration that time shall be allowed the 
Respondents for ^he payment of 'that balance, it is 
agreed, to admit that Rs. 491,695 are due by them, 
but at the same time they say, that “whereas they 
have examined and investigated the several accounts 
of the said Henry McKellar with the said firm of 'Gib~ 
son, McKellar & Co., rendered by or on behalf of the ' 
said Henry McKellar, up to the 31st day of January 
last, and the said Henry McKellar having agreed to 
grant such time for payment as in the condition 
hereunto written, the .said William Leslie and John 
Wallace have ‘ admitted the sum of Company's 
Rs. 49ii695 t4a. 3p.” ' (showing the extreme minute* 
ness with which they had made the examinateon), “to 
have been due and owing by tbe said firm of Gibson, 
McKellar & Co. to the said Henry McKellar, on tbe 
31st day of January last, but have refused to admit the 
further sum of £3,TS7 rjr. if<sf sterling of ItiWful 
money of Great Britain, claimed . as due to the said 
McKellar until satisfied on further investigation and 
examination." 

Now, is it^ possible that there could be a more . 
solemn adjustment of an account, as^ far 'als that ad-' 
justmeat went ? The account begins with an * account 
in 1836'; a subsequent account in March, 1838 ; a 
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discussion for nearly six months on those ^accounts ; 

final admission of Rs. 4911695 being dbe, and an 
Impress reservation of an item of £ 2^1 hit not as a dis- 
allowed item, but hs an item which at that moment 
had not been ascertained, but which might be ascer- 
tained and would be ascertained by further investiga- 
tion and examination. Well, this Bond was given, 
and idle an\punt, as it appears, paid. 

Now, not very long after, namely, in the year 1839, 
Leslie^ one of the partners, comes over to England. 
It appears that he* brought with hiai a power of attor- 
ney for the settlement of the accounts ; that it was a 
partnership matter that he had authority to deal with 
when he came to England^ and which accordingly he 
did deal with. Now, observe, when he came to Eng- 
land^ in what position these parties stood toward each 
other ? There had been the fullest investigation and 
examination of these accounts, and the iiillest time in 
respect of considering them in every point except one, 
and that point is one which cannot be cleared up at 
Oulciitta^ where Qreenaway is the agent ; it must be 
cleared up in England^ unless the vouchers relating to 
those payments are sent over to India. Leslie comes 
over \ he sees the Appellant, and no doubt he had the 
right then to say, Before I pay you a shilling of this 
£Z i757» security for it, you, who are my agent, 

are houn«l to gjve me the whole of the information 
you possess ; you are bound to produce the vouchers 
which show what discounts you have received ; I shall 
then claim that I am ent itled to be allowed upon the 
Indian account all the discounts you t\ave received, 
which are Targer than are credited, and, therefore, to 
have the* account corrected, by reducing each* and 
every item of the account, according* to that reduc- 
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lion. That was his right, no doubt ; but, on the other 
M'Kiilar hai^d, if hi! thought fit, instead of insisting upon thst 
Walmcb. he might say, Instead of going through these 

accounts ; instead of comparing them; instead of as- 
certaining the balance which may increase or diminish 
that £3,757; if you are willing to strike off £1,200, 
and to accept the balance in full of all demands, 1, on 
behalf of myself and my partner, am content td^’pay 
that sum, and I will give you my acceptance for the 
amount so reduced, and there will be an end of the 
transaction between us. Now, is it possible to con- 
ceive a more fair settlement of an account than this, 
as far as it had gone ? A Bill of exchange at eighteen 
months is accepted, allowing abundant time for the 
partners in Calcutta^ if they objected to the settle- 
ment, to object to it, and if they could set it aside, to 
set it aside, Leslie goes out to India again in the be- 
ginning of the year 1840, and what is the evidence ? 
When he is communicating with his partner, Wallace^ 
does Wallace say he had no authority to make that 
settlement ? Does Leslie say, 1 was coerced ; I was 
under aprehension ; I was misled by the respresenta- 
tions of the Appellant, and, therefore, the settlement 
is not to stand ? Wallace is proved distinctly to 
have said, on more than one occasion, This is a 
settlement which has been made, a Bill of exchange 
has been given in respect of that settlement.^' If^T had 
been dealing with you, Mr. Greenaway^ i think I could 
have made a better settlement ; that is, if I had been 
dealing with you, who have not the vouchers, I could 
have made a better settlement than with the Appel- 
lant, who has the vouchers ; but a settlement has 
been "made, and I suppose the Bill must be p^ld." 

But it does hot rest here. The Biil being given on 
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31st of August, 1839, became due until 

th^ 3rd of • A / arfA , 1841. In the interval, these M'Kbllar 

iparties, who had previously been on the best terms Wallace. 

appear to have * quarrelled. Of coursei we know 
nothing of this case except from what appears upon 
the facts and correspondence. They appear to Ijave 
been under great obligation to the Appellant What- 
ever^ their, feelings previously had been, it is plain 
that a rupture had taken placv, and feelings of the 
greatest hostility, to judge by the language, of their 
letters, were entertained by the ^Respondents or by 
Wallace^ the surviving partner, towards the Appel- 
lant. Independent ot the account to which I have 
referred, the Calcutta firm, had acted as the agents of 
the Appellant in collecting and getting in the debts 
due to him as representing the preceding partnership, 
and he makes repeated applications for an account of 
their receipt, in respects of that collection. In Octo^ 
berj 1840, more than twelve months after that Bill 
had been given, they write him a letter in which they 
.say, “We will not render you any account at all ; we . 
will not give you one shilling we have received from 

you, until you settle our outstanding claim against 
you.** Greenaway writes, ** What have you, as 
agents, collected ? Do give me a notion.** That 
is, what is due to the Appellant, They send him a 
letter* ehtlosing* a rough note of their claims, and 
neither in that letter, nor in the rough note from 
, beginning to end, is there the slightest allusion to 

the settlement which had taken place in England, 

The Bill becomes due in March^ 1841 ; it is dis- 
honoured, and an action is brought on the 14th of 
^ March* Now, wliat^ is the course the Respon- 
dents 'take?. They defend the action at law; they 
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. ^ obtain a commission for the examination of witne.»4ses 

M*Kbllii« in England, SLtid by that means • they ‘ suspend Aiikt 
Wallacb. action from the month of March, 1841, to the mant(i 
of February, 1842. That commission was never re- 
turned, an application was made with success to set 
down the cause for triah aird a verdict was then 
obtained in 1843, which the Plaintiff was tn>anifestly 
entitled to in 1841 ; and then a few days afterwards 
.they resort to what used to be, and I presume still 
is, the resource of de^^perate debtors ; namely, having 
failed at law, they, file a bill in equity, imputing all 
manner of fraud in the accounts or in the settlement 
of the accounts, and in obtaining the Bill of ex- 
change by the Appellant, and they pray for a general 
account, for an injunction, and for the delivery up 
of the Bill of exchange to be cancelled. To that bill 
the Appellant put in his answer $ and what is the 
result of that answer ? It has been read very fairly 
on both sides ; there is no question upon the facts, 
but there was no evidence in favour of the Respon- 
dents, except upon that answer ; and the result of it^is 
this : the mode in which 1 have stated this account 
is, that from 1833 *834, I received . no discount ; 

from 1834 to 1836, I received discounts at rates vary- 
ing from five per cent, to two-and-a-half per cent. ; 
from 1836, I received no discount arall, in the name 
of discount ; but I received a del credere* cc&nmis- 
sion at the rate of two-and a-half per cent. Now, 
he says, 1 insist upon this, that not only according • 
to mercantile usage, these were fair and reasonable 
charges, such as I was entitled to make, but if the 
accounfs had been made out according * to^ ordinary 
mercantile usage in such cases ; if 1 *had dfavfn upoq^ 
you for the pOrchasers instead of supplying you for 
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fobr j^ears, at’ leasts with the whole amount of capital <853- 

. by^^ich your ))usin«ss was carried on ; instead of M'Ksllar 
b^tog in your favour, I believe the account would have vVallace 
been ;£ 8 ,ooo or ;{|iO,ooo more against you than it is. 

Then it is said, that this is a case in which the 

I' 

transaction whereby the account was settled by the 
delivery of the Bill of exchange for Rs. 30,744 is to be 
set aifide. .On what possible ground is it, that this 
transaction is to be impeached ? As 1 understand 
the judgment in the Court below, the Chief justice, at 
the original hearing, or rather the re^-heariug, seems to 
have entertained this opinion. He says, this c&nnot be 
a settled account, because one item was reserved for 
subsequent verification. ( And if he took it on the Bond, 
so it Was, but if he took on the Bond and the Bill of 
exchange together, then is it not a settlement ? ) I 
ascertain the amount to the extent of Rs. 4911695 ; 
there is another item which I cannot ascertain— 1 am 
content, both parties are content— not to have that, 
but that one party shall make an allowance, and the 
oTher party shall accept an allowance, and, accord- 
ingly, it is settled on that footing. 

I confess, therefore, I cannot understand exactly 
upon what ground it was that the Court held that 
these accounts between the parties were not closed. 

The Chief Justice, in the note which he has sent of 
the gyounds of Jiis judgment on the re-hearing, states 
6hiy"lt!6'’eil»}«ction which arises from the nature of the 
Bond, as well as from the nature of the settlement, 
which is succeeded by the Bond, but he does not ad- 
vert to the Bill of exchange at all. When Mr. Justice 
Colvile cothes to give what I quite agree with the 
Respondents in .saying is such a judgment whieh, as 
far as clearness in expres^ng the grounds upoA which 
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it rests is concerned, one would expect from him; he 
M^Kellar overrulesv the exceptions ; but ^heii he comes to deal 
Wallace, with it, he seems to feel a little embarrassed by^he 
form of the decree. 

It is not necessary for us to consider that further, 
because we are clearly of opjnion, that the transactions 
here are closed, the settlement being suc^ as in our 
opinion was conclusive against all parties' cunterned, 
and the result being such, this bill cannot stand, and 
the Court, instead of making either o( the decrees 
it made, ought to have regarded those accounts as 
se tiled, ^and ougkt to have dismissed the bill with 
costs, as far as it sought any account of the transactions 
included in th se accounts, and so far as it sought to 
have the Bill of exchange delivered up to be can- 
celled. 

The only point on which we have entertained some 
doubt, if any arises, is this : it is quite clear, that if 
the Appellant was right at the re-hearing, the second 
decree could not have been justified in our view of 
the case, any more than the decree which was made 
at the original hearing ; and, therefore, up to that time 
he must have tl:e costs, so far as they relate to that 
proceeding. But then comes the question as to the 
costs of the proceedings in the Master's office ? Now, 
we are by no means bound to hold^ that in all cases 
where the Defendant succeeds, he is to havec^thec costs 
of the hearing ; provided that the judgment is only to 
dismiss the bill. The Court directs an inquiry, by ^ 
means of which inquiry the Plaintiff thinks by further 
evidence he can succeed in substantiating his case, 
and accordingly le goes into the Master ‘office and 
produces that further evidence. Of^ course .a vast 
deal of expense, will necessarily attend the operation,** 
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and the consequence is, that usually we are by no 
, means disposed to bold that the Defendapt is to be M'Killar 
compelled to pay posts because he should in a doubt- Wallace. 
fulcase'hav* appealed to this Court and have suc- 
ceeded in an appeal against the original decree. 

But this case is very ppculiar in its circumstances. 

The objection which tlie Court seems to have taken 
was rA)t to the nature of the evidence, but it was an 
objection which, if it prevaile I at all, could not be 
removed in the Master^s office. If it be decided that 
there was not a settlement of the accounts after the 
execution of the Bond, I think the Chief Justice was 
right in thinking, that the accounts could only be 
settled by the verification and ascertainment of each 
parti<?ular item ; therefore, nothing that was done in 
the Master’s office could ever remove that objection, 
and, consequently, it was not a case in which the ^ 

Appellant could say, I have got, I think, a very good 
case, but I can make it better by going into the 
Master’s office. If he had got a case that was good 
afr all, it was as good at the hearing as it ever could 
be made. But therj is this ; and we very much agree 
with Mr. Justice Colvile in his luminous judgment on 
that point, that even if the accounts had been gone 
through the Master’s office, they would probably 
have been the same, or (if we can form a conjecture) 
rathea more in Jfavour of the Appellant than at pre- 
sent ; because it is clear, those accounts must be 
taken as proof of the goods delivered and the in- 
voices had for them, and as proof of everything, 
except the item which, it is said, reniained outstand- 
ing, and tn& amount of which would possibly increase 
the claim pn ^h»j other side, beyond the Rs. 491,695, 

Now, it appeared to the Appellant tq be more to bis 
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. *^53» advantage to adopt the course of geJtting the accoi&nt 
M'Kellar settled under the Decree, whether right or wrong, find 
Wai!lacr. therefore, goes in before the Master. He first gpts 

a separate report, which probably it would have been 
difficult for the Master to have made in favour of the 
Appellant, having regard to what had been done by 
the Decree ; but the Court having overruled the ex- 
ceptions to that report, and told him that pBobably 
the result in the Master^s office would be the same, 
he proceeds again under that Decree ; but instead of 
working it out to the end, and trying what the result 
would be in that view of the case, in the middle of 
those proceedings he turns round and says, No, I do 
not think this is taking a favourable course ; at all 
events there will be great delay and great expense ; 
and now 1 will appeal against the Order made on the 
exceptions, and against the original Decree ; and he 
makes a substantive application to this Court for that 
purpose. Now, it appears to us, under these circum- 
stances, he had one of two courses to pursue— either 
to proceed under the Decree and work it out in the 
Master^s office, or to appeal against the Decree, which 
if wrong at all, was wrong altogether. 

Upon the whole, therefore, it is not necessary to 
refer to the cases which have been alluded to, where, 
without granting the specific relief, a Court of Equity 
granted a relief, which, it was admitted, if ^ppl^ed to 
another state of circumstances, would be wholly im- 
proper. The Order we shall humbly advise Her Ma- 
jesty to make, will be, to vary the original Decree, by 
declaring that the accounts referred to, and included 
in the Appendix to this case, were settled by means of 
a Bond and the Bill of exchange, and ought,' not to be 
disturbed ; and, that the bUI, so far as it seeks an 
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accdujit in respecf o( such transactions, and that the 
•BilHoC exchange •shouM be given up, should be dis- 
mi^Bed with costs, such costs to include the costs of 
the re*hearing; but^at the Appellant ought to pay 
the costs of the proceedings in the Master's office 
with respect to the portions of the bill so ordered to 
be dismissedt No costs of the appeal. 

3 

The report of their Lordships, which was confirmed 
by Her Majesty in Council, was as follows : — 

“ The decree of the Supreme Co^rt of Judicature 
at Calcutta^ dated the 22nd of February, 1848, ought 
to be varied by omitting thergfrom that part thereof, 
whereby it was referred to William Peter Grant, 
Esquire, the Master of the Court, to take an account 
of the dealings and transactions between the parties in 
the original and cross suits, and whereby it was directed, 
if, on taking such account he should find any settled 
account or accounts, to take the account on the foot* 
ing of such settlement, with liberty to either party to 
stffcharge and falsify such settled accounts, and 
whereby it was directed, that if it should appear 
that any balance of the accounts prayed by the ori- 
ginal bill was carried forward into any account subse- 
quently settled, then that he might lake* the account 
prayed for by the original bill, on the fooling of such 
settlement,* with the like liberty to either party to sur- 
charge and falsify, and that in lieu thereof it ought to 
be declared and decreed as follows (that is to say), 
that the accounts, included in the documents, No. i, 
2 & 3, delivered by Greenaway to Gibson & Co., were 

t 

settled by the Bond and Bill of exchange in the plead- 
ings mentioned, apd that the accounts ought not to 
be disturbed, and^ that it ♦ought to be Referred^ o the 
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is&i. Master to take an account of the dealings and trans- 
M'Kbllar actions between ihe parties ioctlie original and cross 
Wallacs. suits, having regard to their Lordships’ declaration. 

And, that it ought to be further ordered, that ' the bill 
filed by Wallace and Spef>ce, as far as it seeks relief 
in respect of tlie transactions comprised in . the ac> 
counts No. I, 2 & 3, and so far as it sought that the 
Bill of exchange ought to be cancelled, antf so *-far as 
it sought an injunction in respect of the same, be dis- 
missed with cotts, including therein the costs of the 
re-hearing, and, if. appearing thaf the Appellant has 
proceeded in the Master’s office, under the Decree in 
respect of the matters included in the accounts, their 
Lordships recommend that the Appellant, under the 
special circumstances of this case,, be ordered fo pay 
the cost.s of such proceedings; and the co«-ts payable 
to the Appellant, and the costs payable by him, 
are to be set off, the one again. st the other, and the 
balance to be paid to the party entitled to the same ; 
and their Lordships do further recommend that the 
case be remitted to the Supreme Court of Judicatttte 
at Calcutta, to give effect to the foregoing declaration, 
and that both parties bear their own costs of the appeal 
to your Majesty in Council.” 
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Kadir Bukhsh Khan ... 


Appellant, 


AND 

MussimiataIn Fusseeh-oon-Nissa) - , „ 

AND Mqobaruk-oon-Nissa 


On Appeal from th&^Sudder Dewanny^Adawlut^ North- 
Western Provinces^ Bengal. 


This appeal arose out of a disputed claim to the 
possession ot a moiety of the mafee and zemindary of 
Mouza Dubhury commonly called Gurhee Mean Bhaee 
Khany in the Pergunnah Pindowleey and other villages, 
lands, and houses in the District of Saharunpore. The 
Appellant was in possession of the lands at the date 
of the suit, and had been so for thirty years. 

J"he Respondents were the daughters of the Appel- 
lant, and they claimed the moiety as coparceners by 
right of inheritance from their mother. The Appel- 
lants title to the property was founded upon a deed 
of gift, alleged to have been executed by his mother- 
in-law, Mussumat Vizier-oon^Nissa^ the mother of his 

Present :*Meinbei-s of the Judicial CommitteCt — The Eight 
Hon. T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, and 
^the Right Hon. Sir John Patteson. 


2 1 St June, 

a claim to 
a moiety of 
mafee and 
other gemin^ 
dary property 
under alleged 
deeds oT gift 
and relin- 
quishment by 
a deceased 
M*ahomedan 
widow, and 
her daughter 
(a married 
woman ) and 
two unmar- 
ried grand- 
daughters, 
in favour of 
her husband, 
dismissed : 
the Judicial. 
Committee 


(affirming 
the judgment 

of ^the Courts in India) holding, that the deeds were forgeries, aiij^ de- 
creeing, as in a case of intestacy, that the jgrand-daughters were entitled 
b>* the Mahomedan law, as coparceners, to three fourths of the estates in 
question, and the father to the remaining fourth. 

‘I The effqp t of an Order of the tTourt, *giving possession of 

real estate, is merely^ to prevent the occupatio%being disturbed by vio- 
lence, and aonfers no right or title on the*party put in possession. 
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deceased wife, Oomdut-oon-Nissa^ and maternal grand* 

» o 

mother of the Respondents, and two deeds of relin- 
quishment "alleged to have been 'executed by his<wVfe 

and his two daughters in confirmation of such graift. 

•« 

The Respondents denied his title, and impeached the 
deeds as forgeries. They accounted for the fact of 
the Appellant's long possession, from the circum- 
stance that they, and their mother and grandmother 
before them, were secluded, by the custom in India re- 
garding females, from society, and that the (Appellant 
acted as their manager. 

The only questCon raised by the appeal was the 
validity of the deeds relied upon by the Appellant, 
which were —First, The deed of gift alleged to have 
been executed by Mxissumat Vizier-oon-Nissa^ ^dated 
the 9th of 1833, by which the property in dis- 

pute was alleged to have been conveyed to the Appel- 
lant, Secondly, a deed of renunciation, «lated the 
19th of January ^ 1834, alleged to have been executed 
by Ooxndut-oon^Nissa, her daughter, of her interest in 
such property. And thirdly, a deed of renunciation 
to the same effect, dated the nth of Aprils 1839, 
alleged to have been executed in the Appellant’s 
favour by the Respondents. He also set hp a title 
under the Mahomedan law, as the husband sur- 
viving the deceased, Oomdut-oon-Nissa^ to a fourth 
share in her estates. This latter claim was not in 
dispute. ^ 


The facts of the case were as follows 
Shurf-ood-deen Hosein Khan, the maternal grand- 
father of the Respondents, was, at the time of his 
decease, seised and possessed as Mafeedar.o\ a moiety 
of the majec, zemindary, and other lands; and pro- 
perly. 4 At his death his w,idow, Vtzier^oon-Nissay the 
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Respondents’ maternal grandmother, succeeded by 
inheritance to the whole of his estates, and her name 
registered in Hie Collector's office &s tiie sole 
{t:oprietor ; she died in June^ 1S33, leaving an* only 
daughter, OomduUoon-Ntssa^ who, at the time ol her 
mother’s decease, was married to the Appellant. 
There was issue of such marriage two daughters, the 
Respondents. Oomdut-oon^Nis^a succeeded by right 
of iniieritance to the whole of her mother’s estates, 
and her j^iame was in the first instance registered in 
the Collector’s office as the sole proprietor of such 
estates, but afterwards her name waft registered jointly 
with that of her eldest daughter, Moobaruk^oon- 
Nissa, with whom she continued in the joint seisin 
and possession till her death, which event happened 
on the 2nd of August^ 1838, when the Respondents, 
by the Mahomedan law, became jointly entitled as 
coparceners to succeed to the estates of their mo- 
ther. 

In accordance with a Fowti-namah {a) submitted to 
the Collector by the Canoongoes and Tahsildar of the 
Districts in which the estates were situate, the Re- 
spondents’ names, were registered in the Collector’s 
office as'' the heir^ of their mother. This registration 
as well as of their mother’s title was effected by the 
Appellant. The Appellant soon after married again, 
and then, for the first time, he set up a claim to 
the Stajie, Zemindary^ lands, villages, and houses of the 
late Vizier •oon^Nissa by virtue of the alleged deed of 
gift of the 9th of Marche 1 833, and took forcible pos- 
session of the property in question. 

The Respondents, in order to proieit the estates 

(o) *l{c}>ort of the'dcath of a i>arty, and the name of his heirs. 
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and to prevent disturbance and affray, presented a 
petition to the Judge of the Foujdarry Court ofHhe 
Zillaht complaining of these acts of the Appellant. 

A petition was at the s^ame time presented by thi 
Appellant to the same Judge, in which he set up his 
title, and declared that he was and had been in pos- 
session in virtue thereof for niany years. Upon these 
petitions coming before the Judge, he ordered the 
Appellant's name to be recorded as the present occu- 
pant of the estates. The Respondents appealed to 
the Sessions Court from this order, when the Sessions 
Judge decided that^ in consequence of the Foujdarry 
Court being limited in its inquiry to present occu- 
pancy, he had no alternative but to pass an order 
affirming the order of the magistrate appealed from, 
referring the Respondents to a civil Court to obtain 
possession. 

In consequence of this order, the Respondents filed 
a plaint in the Zillah Court of Saharunpore^ against 
the Appellant, to obtain possession of the estates, 
and for the appointment of a receiver pending the 
suit. 

The Defendant, by his answer, objected to the 
competency of the suit, contending that, according 
to the provisions of sec. xix. Reg. II. of 1808, and 
Schedule B, Reg. X. of 1829, the Plaintiffs ought to 
be nonsuited for having omitted some portions of the 
ancestral property, and also in not having included 
the mesne profits, and properly assigned the valuation 
of the property ; and he further, by his answer, sub- 
mitted, that if the claim made by the Plaintiffs was 
true, he, the .Appellaiit, was entitled, by the Maho- 
medan law, to a fourth part of the disputed property. 
He further pleaded, in bar to the Plaintiff^'? claim, * 
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that they were not entitled to sue, as he bad been in 
possession for^ upwards of thirty years, SHid that the 
^uit was barred by the Regs, of Linnitation, II. of 
i8p3, sec. xviii./ and II. of 1805, sec. iii. And be 
further set up an adverse title, alleging that Vixier- 
oon-Nissa, being a w idow, and having no offspring, 
except^ Oomdut-oon-Nissa, constituted him her son, 
and* put him in possession and seisin of the entire 
property, more than thirty years ago ; and that she 
subsequently, on the 9th of March, 1838, executed a 
deed of gift of the whole of thq property in bis 
favour, and that on the 19th of June, 1834, Oomdut- 
oon-Nissa executed a deed of relinquishment of her 
rights in tiie same, and that subsequently the Plain* 
tiilsi on the nth of April, 1839, executed a similar 
deed of all their title on the , property, which they 
relinquished in his favour. 

To this answer the Plaintiffs filed a , replication, 
denying generally the allegation that the Defendant 
had been thirty years in possession, asserting also the 
illegality of the Defendant’s possession, and that it was 
obtained by fraud ; and they insisted that the alleged 
deed oLgift and the deeds of relinquishment relied 
upon by the Defendant in his answer were forgeries ; 
and they amended the description of the particulars 
of the property sued for, and set out a list of the 
same, <Dffering, to file a supplemental plaint if the 
Court should so direct. 

The plaint was afterwards further amended by 
setting forth a full specification, and value of the pro- 
perty claimed, and upon the proceedio|[s coming be- 
' fore the' Principal Sudder Amen, . that judge con* 
sidered ’that the issue of the case turned upon the 
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questions—" Whether ill truth Vister-oon-Nissa 
a gift of rhis firoperly to the DeflndatiA, and whether 
Oomdut-oon-Nissa, the daughter of Viner-oon-NisM 
and, after her death, whether tlie Plaintiffs, the (huigh* 
ters of Oomdni-oon-Nissa, made deeds of relinquish* 
ment in favour of the Defendant ?” And ordered 


both parties to produce documentary proof ^ to prove 
their allegations. 

Both parties hied the documentary evidence called 
for by the Court, and witnesses were examined by 
them, who establithed the Plaintiffs’ claim as co- 
heiresses to Oomdut-oon-Nissa. The Defendant put 
in evidence the alleged deed of gift ; which appeared 
to be witnessed by nineteen persons, and although the 
Court called upon him to produce them all for ex- 
amination, he tendered and examined only five of such 
witnesses. He also filed the deeds of relinquishment 
alleged to have been executed by the late Oomdut~ 
oott'Nissa and the Respondents, and produced four- 
teen witnes>es in further support of his claim. Three 
of the w itnesses produced by- him were the Canoongocs 
or District Registrars, who superintend all tran.-fers, 
and keep (he lists of the owners of land. Three other 
witnesses deposed that they had attested the deed 
of relinquishment by Oomdut-oon-Nissa and three 
more that they had witnessed the acknowledgment 
by tbe Respondents of the deed by which they 'were 
alleged to have relinquished all claim in favour of 
the Appellant, , He also examined witnesses to prove 
that he had been in possession of the property for 
more than thirty years. 

The case came on for hearing on several occasions 
before the Principal Sudder Ameen, and on the i6th . 
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6^ Auguit, 1843, that Judge pronounced the Court's 
detveej; and, afiier gding into a long and careful exa- 
n^nation of the whole of * the evidence in the cause, 
declared that the “deed of gift by Vtster-oon-Nissa, 
under which the Appellant alleged that the property 
had been conveyed to him, and upon which he rested 
his claim, and also the alleged deed of relinquishment 
by Oomdui-oon^Nhsa^ ' which rested upon that deed, 
and the f^lleged deed of relinquishment by the Re- 
spondents, were forged and fabricated docunients ; 
and, after further declaring that the ^Plaintiffs' defence 
to the suit from length of possession was untenable, 
the decree proceeded as follows : — “ It is certain that 
in the first instance the name of Vizier^oon-NtssCty the 
maternal grandmother of Plaintiffs, was borne on all 
the Collector's records; on her death the name of 
OvmduUoon^Nissa was recorded, and on her demise 
the names of the Plaintiffs were entered on the records 
of the Collector; that during her lifetime, Vizier^oon^ 
Nissa was in possession j that on her death Oomdut» 
oon-^Nissa held the property, and on her death the 
Plaintiffs have been seised in proprietary right of this 
property V that the Plaintiffs prosecuted their rights hi 
the Resumption Office, and it was in their favour that 
the estates were released and confirmed in rhafee. Thus 
then in every view of the case the title of the Plain- 
tiffs tt) fliis property is fully sl\pwn. The Plaintiffs 
claim the whple of this property by right of* inherit- 
ance from Oomdut^on-Nissa; but under the Maho- 
medan law a fourth share in the estate of Oonidut-oon- 
Nissa passes to the Defendant; leaving, therefore, 
this fourth share in the possession of the Defendant, 
the Plhio'tiffs are entitled to possession of the re- 
mainder ; and with reference to the circular order of 
• V-55 
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nth of January, 1839, the plaintiffs are entitJed.to 
three>foutths of the profits of <the estates, whjttever 
they may be, to be paid by the Defendant.” ( 

Against this decree, the Appellant appealed to the 
Sudder Dewanny Adawlut for the North-Western Pro- 
vinces. The case came before Mr. Benjamin Tayler, 
one of the Judges of that Court, who, on the 6th of 
May, 1844, ordered that the Zillah Court oi' Saharun- 
pore should make a report, stating when^ the stamp 
paper on which the deed of gift was engrossed was 
despatched ixova'iCalcutta, when it reached the Zillah, 
and vrhat was the practice in Calcutta in stamping 
paper. On the case being again brought before that 
Judge, the proceedings of the Zillah Judge, dated 
2 1st of June, 1844, accompanied by a report of the 
Stamp Darogah, was produced. This report was to 
the effect, that no stamp of Rs. 8 value was de- 
spatched from Calcutta before tlie month of Septem- 
ber, 1832. Upon this further evidence, Mr. Tayler 
dismissed the appeal, in the following terms : — ” From 
the report of the Collector, it is clear that the en- 
dorsement of the sale of the stamp paper is a fabri- 
cation, as the paper was not despatched * from Cal- 
cutta before the month of September, 1832. Under 
the above circumstance, and with reference to the 
Other grounds of the Principal Sudder Ameen's deci- 
sion in support of ^e forgery, I dismiss ^he lippeal, 
affirm the decision of tlie Principal Sudder Ameen of 
Zillah Saharunpore, dated the 1 6th of August, 
and award the costs of both Courts, with interest 
from the diate of the decree to the day of payment, 
against the Appellant.” ' . 

Ftom this decree the present appeal was brought, 
and now came on for hearing. 
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Jhe case was argued by 

Mr. RouptUn Q. (?., Mr. Forsyth, and Mr*. Maule, 
I for the Appellant, 

Who contended, that there was not sufficient evidence 
in the cause to warrant t)ie conclusion the Court had 
arrived at, that the deed “of gift by Vizier~oon-Nissa, 
and th§ deeds of relinquishment by Oomdut-oon-Nissa, 
and the Respondents, in the Appellant’s favour, were 
forgeries ;«nd they relied upon the fact of the Ap> 
pellant being in possession of the estates as strong 
evidence of right, as immediate sei^n was necessary 
by the Mahomedan law to give validity to a deed of 
gift (a), and insisted that the burden was upon the 
Respondents to establish the forgeries imputed, and 
that the Appellant ought not to be called upon to 
rebut such a charge without substantive evidence of 
the forgeries being given. They referred, upon the 
question of the duties of the Canoongoe, to Ben, 
Reg. IV. of 1808 j to the effect of the Casts seal 
t<yi deed, to Ben. Reg. XXXIX. of 1793; and, with 
regard to the stamp affixed to the deed being of a 
different date to the day of the alleged execution, to 
Ben. Reg." X. of 1829. 

Mr. Wigram, Q. C., Mr. Lloyd, Q. C., and Mr. 

, Edmund F. Moore, for Respondents, were 
• net called upon by their Lordships ; 

}udgment being delivered, as follows, by 

The Right Hon. T. Pemberton Leigh : 

We do not think it necessary to trouble the Re- 

, ( 5 ) Macnaghten "On Moohummodan Law,** p, 50. * 
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spondents* Counsel to address us« Tlii;^ case comes 
before us on an appeal from the Courts in India upon 
a mere question of fact; upon wTiich both the ZiClah 
Court and the Sudder Court concurred, without a(iy 

I 

doubt or hesitation, in establishing the title of the 
Respondents as heirs of their mother ; and, unless it , 
could be made out perfectly Mo our satisfaction, that 
upon such a point the Court below bad< netiscarried 
in some obvious particular, we should never think of 
reversing the judgment, or of remitting it further 
inquiry. But, in truth, we cannot entertain the 
slightest doubt u^on the case. 

The facts are these. It is admitted on all hands, 
that the grandmother of the present Respondents, 
Vizier-oon-Nissa^ was, up to the year 1833, the re- 
gistered owner of the property which is now in dis- 
pute, She died in June^ 1833. Upon her death she 
left a daughter, Oomdut-oon-Nissay an only child, 
who w^as the wife of the present Appellant, and her 
name was entered upon the registry of the Collector 
as the owner, in her character of heir to her mother, 
and that is stated to have been done by the pro- 
curement and with the consent of the Appellant. 
Oomdut-oon-Nissa died in the month dt August ^ 
1838, and upon her death an inquiry took place, and 
a Fowtunamah made by the Canoongoes of the Dis- 
tricts where the estates were situate, describing the 
property, slating the death of the •preceding bwner, 
and the inheritance by her daughters, was produced to 
the Collector, that document being made out by those 
very Canoongoes, or at least, if n ( t by all, certainly by 
one or two pf them, who now come forward to swear 
that they were witnesses to the deed by which these 
ladies were debarred of their title to this property 
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They are entered upon the register as the ownerSi 
under these circumstances, and this is also repre- 
sented to ha^ bein done with the consent and by the 
|>rocuren)ent of the Appellant- 

In. 1839, the Appellant either contracts another 
marriage, or at all events he introduces what is called 
a strange lady into the family, and thereupon a dis- 
pute seeii)s to have arisen ; the daughters quit their 
father, and then, for the first time, a dispute drises 
as to ^0 is the owner of this property. As long 
as the grandmother and the mother survived, and 
as long as the daughters lived with* the Appellant, he 
would naturally and necessarily be in possession of 
this property. Possession is nothing at all in these 
circumstances. Possession is just as consistent with 
the title of his wife’s mother, and of his own wife and 
of his daughters, as it is with his own. Now, what 
takes place? In 1839, upon this rupture, there is an 
attempt by the one side or the other to take posses- 
sion of these estates by violence. That is brought 
before the Foujdarry Court, which is simply a Police 
Court, and which so far deals with the possession that * 
it prevents the occupation being disturbed by violence. 
An invi^stigation then lakes place upon several occa- 
sions before several judges, and possession is awarded 
to the Appellant, because he was then in possession, 
and the Respondents are distinctly told, as they obvi- 
ousfy would be, that the possession is in the Appel- 
lant; and the Judge makes an order, that he shall 
not be disturbed in his possession by violence, but if 
the daughters had the title to substantiate, which 
they appeared to have, they must pi>oceed in a civil 
Court for *the purpose of establishing it.” They do 
proceed in a* civil Court, and then for tb^first time 
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after the dispute his arisen, and after it became ob-, 
vious that these parties were to have recourse tO a 
civil Court, a document appears, to 'which I 'Arill 
presently advert. Observe, that 'frotp the first periocT 
of these disputes, although the possession only was in 
question, it was quite obvious that the persons who 
had the title would necessarily, or very naturally, 
when the title is claimed by the opposite part}!', ^tate 
their title. The Court says, I cannot look at that ; 
the possession is now the only question, and, there- 
fore, if your title is not clothed wjth possession, you 
must go to anothe^ Court to establish that title. But 
at all events, up to this period, not one word is 
heard of any one of those deeds beginning in 1833 
and ending in 1839. 

Now, in the proceeding which takes place before Mr. 
Muir and in which allusion is made to the deed of gift 
of 1833, statement, *' that on a former occa- 

sion, in consequence of a petition, dated 26th September, 
1832, being presented by Visier-oon-Nissa, a Perwannah 
was issued to the Tahsildar, directing him to prevent 
interference on the part of Kadir Bukhsh Khan that 
is, on the part of the Appellant. Now, the case which 
he set up in 1840, in his answer which he alludes to 
now by anticipation, is this — he says : " On the 9th of 
March, 1833, a deed of gift had been made to me by 
Vizier-ooH- Nissa of this property.” Therefore, this 
is the way in which the deed of gift )s spoken o'! in 
the instrument to which I am now referring. In the 
first place it is stated, that Vizier-oon-Ntssa had applied 
to the Court on the 26th of September, 1832, and had 
obtained an order to the Tahsildar, directing him to 
prevent interference on the part of the Appellant. It 
does not, seem that the terms pn which' these parties 
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*wf re living 1/1 ere such as to make it very improbable 
A^t, at that .time, •at all events, or immediately about 
Irhat time, such a deed as this would be executed. But, 
it goes on — and tRis which I am now about to read is 
the representation of the Mokhtar of the Appellant 
— " that be (the Appellant) had been for a long time 
"" possessed and seised of the mafee and semindary 
estates," and that he " had been the proprietor of a 
moiety ^f the estates for upwards of twenty*six or 
twenty-seven years under a deed of gift from Mussu- 
mat Vizier-oon-Nissa, deceased."* Now, this is the 
first allusion which we have to this deed of gift, and 
according to this statement it must have been dated 
twenty-six Or twenty-seven years before. If such a 
dee^ of gift as that had been executed, of course it 
would have borne date somewhat about the year 1814 
or 1815. This is the only allusion which we have to 
this deed of gift until we find it set up in the answer 
of the Defendant, where instead of being dated twenty- 
six or twenty-seven years before, it is stated to be 
"■dated the gth of March, 1833, about seven years be-, 
fore the peiiod at which these parties were in dispute. 

Nowj*the circumstance which takes place upon the 
death of Vizier-oon Nissa appears to be entirely in- 
consistent with the title which is set up on the 
part of the Appellant. On the death of Vizier-oon- 
Nisza, ‘instead, of entering his own name, the name of 
his wife is entered upon the Collector’s books ; and 
the ground which is stated for that in the deed of the 
1 ith of April, 1839, is this : " On the death of Mtu- 
sumat Vizier~oon-Nissa, the father of the declarants, 

' moved Ijy love and affection, caused the name of Mus- 
sumdt O0mdut’<^oon‘ Nissa, his wife, to be inserted in the 
foietUnamah of* the deceased, which iVas submitted to 
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the Collector/' But if you compare that with .the 
statement Which is contained in thfe deed of'relinqttish- 
ment from Oomdut-oon-Nissai the reason which hli 
there assigns for it is, that Vtzier»oon*Nissa died 
leaving the Khan proprietor, and that the Khan^ in 
observance of ancient custonv of the family, and also 
from motives of expediency, contemplates causing the 
registry of the name of the declarant in the oilice of 
the Collector of this Zillah in the place of Vizier-oon* 
Nissa the deceased lady." The two representations 
are totally inconskstent with each other. Again, upon 
the death of Oomdat-oon-Nissa^ the reason which we 
find assigned in this deed of relinquishment, of the 
nth of Aprils 1839, is, that he becamh himself the 
owner and proprietor in consequence of the gift by 
Vizier -oon^ Nissa ; and it then goes on to slate, that 
“ Subsequently, Mussumat OomduUoon-Nissa^ th^ 
mother of Plaintiffs, departed this life by the plea- 
sure of the Almighty ; and the father of the Plaintiffs, 
in consequence of the great love he bore to the de- 
ceased, was plunged into the depths of grief and 
sorrow, and contemplated retiring from the concerns 
of this transitory world. In this, his state, th^ names 
of declarants were inserted in the fowti namah or 
Oomdut-aon-Nissa^ deceased, which was submitted to 
the Collector/' But again, how is this consistent? 
The reasons assigned for the execution of thesb do- 
cuments are utterly inconsistent with each other, 
utterly inconsistent with the position in which this 
party stood, utterly inconsistent with all probability, 
and all the usages which prevail in that country. 

Now, when this deed was set up, this first instru- 
ment of 1833 was obviously the foundation of the < 
r * • 

whole title, because the subsequent 'instruments are 
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merely reliaquishments, not grants, but an admission 
of* &e title of the Agpellant, founded uponjti^e original 
'^ed of i 833> They are not intended to confer, and 
do not express to confer, any beneficial interest then 
vested In the parties executing those instruments to 
the A^^ilant, but are a ^recognition by them of the 
interest previousljr existing in him. The whole case, 
therefore, rests upon the deed of (833, which is first 
stated in the year 1840 to have been made twenty-six 
or twent|f*seven years ago, and whicli, when it is pro- 
duced, is expressedtto have been ma^e in the month of 
March, 1833. It is upon that document alone that 
the title of the Appellant must depend. 

Now, when this deed was produced before the 
Sudder 'Ameen, (who seems to have investigated this 
case with very great accuracy, and to have given, as it 
appears to us, a very able judgment upon the matter,) 
the Defendants insisted that the deed was a forged 
deed, and amongst other proofs that it was a forged, or 
at least that it was not what it purported to be, they 
•said, upon this instrument is a stamp, which was not 
in use at the time when the stamp is alleged to have 
been gj^anted. It is not as if that objection had been 
taken at the- hearing of the cause without the atten- 
tion of the other side having been called to it, for it 
appears by the proceedings, that on the i8th of 
Sep^em^er, (which 1 take tp have been in the year 
1S41,) the Plaintiff's Vakeel put in a petition to the 
following effect, that the Defendant had put in a 
forged deed of gpft. The stamp professes to have been 
purchased on the 19th of fuly, 1832, whereas o'n the 
• 19th Julyp 1832, no stamp paper of Rs. 8 value was 
sold ;*aiid since the stamp was not sold by the do- 
vernment officers on that date, tbe , Defendant must 
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have acquired the stamp by embezzlement, or the 
stamp must have been lost by Gcwernment, end on it 
the Defendant had fabricated his forged deed. 
tiffs, therefore, pray that the stamp, may be fortiiwith 
examined ; that the register of stamp duties be called 
for by a proceeding, and that justice be awarded. ' 
Here ill 1841, therefore, the' attention of the Defeu- 
dant is called to this circumstance, as affecting the ge* 
nuineness of the deed ; he U told, you have produced 
an instrument which purports to bear a sfamp sold 
on the 19th July, 1832 ; and on , the 19th of July, 
1832, no such stamp as that was in existence ; and 
they pray to have an inquiry. Accordingly, the deed 
was examined in the presence of tlie Vakeels of both 
parties, and an order was recorded, that as the re- 
cord sras under despatch to the Sudder Court, no 
inquiry could at present be instituted. Subsequently, 
it appears that an inquiry was instituted and the 
Plaintiffs produce an extract from the register of 
stamp sales for the 19th of /uly, 1832, with the seal 
and signature of the Collector. The date of the stamp 
can nowhere be found in this document ; indeed, it 
appears from ttie register that on that day no paper 
whatever of Rs. 8 value was sold, nor did Vizier-oan- 
Nissa purchase any stamp 'whatever on that date. 

For these, amongst other reasons, to which we will 
presently advert, the Sudder Ameen was of^ op^inion 
that this deed was a forgery. The 'case, however, 
goes up td the Sudder Court, and the Judge of that 
Court, Mr. B, Taylor, not satisfied with what had ap> 
peared before the Court below, thinks it necessary to 
have a further inquiry with respect to tjiis stamp. 
It^ad appeared that by the list of the stamps .'sqld on 
that day, that no stamp of ,Rs, 8 hail been sold, and ‘ 
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no •stamp whatever had been sold to Vtsier-oon-Nissa ; 
but**^ it had ndt appeared whether at that time stamps 
of that character ^had been issued by the Calcutta 
Gbvernment ; and for this reason he refers to the 
Calcutta issuer of these stamps, and from him a re- 
port is made, that no such stamp was issued at that 
time,^ atid. that none was despatched to this particular 
Province until the month of September^ 1832. Upon 
this, he dindsy from the repott of the Collector, that it 
is clear, that the ^“endorsement of the sale of the 
stamp paper is a fabrication, as the paper was not 
despatched from Calcutta before the month of Septem* 
ber^ 1832.*' 

Now, is it possible to say that these parties could 
require any further evidence with respect to this fact, 
whatever may be the nature of it, than this ? Tliey 
had a copy of the file of the Collector, which contains 
an account of the sale of stamps for the purpose of 
preventing the fabrication of instruments ; they had 
^he file of stamps sold on that, day produced. No 
stamps of that value were sold at that time, and no 
stamp at all sold to Vizier-oon-Nissa. They had, in 
addition ^o this, the fact subsequently established by 
the Collector, that no stamps of that kind were issued 
at that date, and none were sent to that Province 
untirthe month of September^ 1832. 

Bui tRis is Jtot the only ground upon which the 
Court below proceeds. The reasons which the 
Sudder Ameen assigns are these “First, the Stamp 
paper on which the deed is written w^as manufac- 
tured in J2:33 i stamp is stated to have been 
sold in Sharunpore on the igth of /uly^ 1832 ; dt 
. is, therefore, obviously ^absurd that paper ipanufac- 
tured in 1832-33 •should have been sold ii\. Saharun- 
pore in 1832. Secondly, Plaintiffs have applied* *to 
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the register of stamp sales for the 19th of yufy^ 1833* 
with the stal and signature of the CoHector, and thia 
exhibit appears as No. 263 on the file. The sale 6^" 
the stamp can nowhere be found in this document;. 
Indeed it appears from the register, that on that day 
no paper whatever of Rs. 8 value was soldi nor did 
Vizier-oon^Nissa purchase any stamp w'hatcver on 
that date. Thirdly the stamp was purchased on t*be 
19th of July^ 1832, while the deed of gift , was en- 
grossed on it on the 9th Starchy 1833, or nine months 
after the purchase. No reason appears why this 
stamp was purchased eight months prior to the 
making of the deed. Fourthly, the stamp bears* an 
indorsement as follows; — ‘This paper is sold for the 
purpose of writing an agreement/ It is not stated 
that the stamp was sold for the purpose of writing a 
deed of gift. Then, after making other observations 
upon this document, and stating the number of wit- 
nesses, he says, ‘ these twenty-two are witnesses who 
appear on the margin.’ The Defendant has caused the 
depositions of Budder-ood-deen^ Gholab Sing^ Munsuh 
Roiy Ghasee Ram and Kemee-ood-deen, in ail five wit- 
nesses, to be taken, ami although directed to adduce 
the whole of the witnesses in the proceedings of the 
27th June and 3rd July^ he has not caused the deposi- 
tions of the remaining witnesses to be taken. When 
the order to cause the testimony of. the rdmaining 
witnesses to be taken was pressed upon the Vakeels of 
the Defendant, on the 9th of the current month, the 
Defendant's Vakeels distinctly declined. It is obvious, 
therefore, thaj; if this deed was a true document, the 
Defendant would not have thus evaded causing the 
testimony , of the other witnesses from being cakei\. , 
Sixthly, of the five witnesses whose testimony the 
Defendant has caused to be taken, two witnesses, 
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niui^ly, Ghasie Ram and M unsub Rat, are the Canaan- 
g^ 5 ,of tlie MeiaL 4 n the fowti-namak of Viaier-oan- 
Jwssa, wluch was submitted to the Collector, witii the, 
araee of the TahsilSar of the Stehal, dated 4th April, 
1834, a copy of which Hosein Bukhsh Khan and Shum- 
shair Rlhan, as Plaintiffs, .have filed in their suit pending 
as No. I {.,298, this identical Ghasee Ram and Munsub 
Rat, jbintly with Chaanee Lai and Jewahir Sing, Ca- 
noongaes, jMve distinctly mentioned the deed of gift 
alleged to have been made by Vizier-oon-Nissa in 
favour of Hosein Bukhsh Khan andf Shumshair Khun, 
which deed was subsequently set aside by the Com- 
missioner on an appeal by Oomdut-oon-Nissa." That 
was the document which was supposed by the 
App^lant’s counsel to have been the deed of gift 
in question, in this case, ' but it is not. It then 
goes on to say “ But of this deed of gift pleaded 
by the Defendant, which the witnesses declare was 
witnessed and sealed by them, no mention whatever 
is made in tlie fowti-namah. The fovHi-namah of 
lOamdut-oon-Nissa, copy of which the Plaintiffs have 
filed in this suit, was also drawn out by these iden- 
tical Munsub Rai, Choonee Lai, and Jewahir Sing, 
Canoangoes', but neither in this have the aforesaid 
witnesses made .any mention of the deed of gilt pleaded 
by Ijhe Defendant, but have stated that, on the death 
of CbunkPkt-aon-Nisaa this property passed by inherit- 
ance to the Plaintiffs.” 

It appears to us, therefore, that even if there 
were no suspicious circumstances attaching extra- 
neously to the instrument which is here relied upon, 
the whoje * circumstances of the case are so utterly 
inconsistent with the existence of any such document, 
and, tliat tliese transactions are so entirely . incXinsistent 
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with what could possibly have taken place, if such a 
deed of gift had been executed, that the decision Vf 
the Court below is the correct one j arid wheh we aad 
to that circumstance the extreme suspicion and utter 
impossibility of its being a document such as it pur- 
ports to be, and made and “ executed at the time at 
which it purports to have been, we think that the 
Court below could by no possibility have come to any 
other conclusion than that at which they have arrived, 
and that the appeal must be dismissed, with costs. 


Rai Sri Kishen 


... Appellant^ 


AND 


Rai Huri Kishen 


Respondent * 


On appeal from the Sudder Dewanny Adawlut^ North 
West Provinces^ Bet^aU 

This was a suit instituted by the Appellant, aijd 
Rai Ram Kishen^ bankers at Benares^ against the Re- 


29th & 30th 
June, 1853. 

Action by 
Bankers, 
against the 
representative 
of a deceased 
customer, to 
recover a ba- 
lance of an ac- 

count alleged ^o be due to the Bankers by the deceased at the time of 
his death, dismissed by the Sudder Court, no satisfcictory proof haying 
been giv^n that such balance was ^ due. Such finding sustained on' ap- 
peal by the Judicial Committee. ' r 

The production of banker's books, with the entries of the items 
constituting the demand; kept according to the established custpm of 
Mahajuns in India, is not of itself sufficient evidence to establish such 
a claim, strict proof of the debt being required. ' * 


* Present : Members of the Judicial Right 

Hon. Lord Justice Knight Bruce, the Right Hon.,, Sir Edwfrd Eyari, 
Knt., the Right Hon. Lord Justice Turner, and the Right Hon* Sir 
John Dodson Knt. 
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ftpondeiit, as’representiog bis father. Rat Bunseedhur, 
d«c,ease 4 > a cMstonaer of that baak. Thh object of 
Pis suit was to. recover from the. Defendant, as such 
repres'etitativ^ thd sum of Rs. 42,416 laa. 6p., being 
an alleged balance upon a banking account, and 
claimed by the Plaintiffs to be due from the Defen* 
danf:S father to the Firm, for loans, transactions, and 
mans^ing an estate in which Rai Bunseedhur was 
interested. 

Ths plaint was filed in the Court of the city of 
Benares, on the jSth of February, /Ssg, by the Ap- 
pellant, Rai Sri Kishen, and Rai Ram Kishen, as 
Plaintiffs, and parties interested in the firm against the 
Respondent. After stating that various dealings had, 
from* time to time, taken place between the Plaintiffs’ 
firm and the deceased, Rai Bunseedhur, and that Rai 
Bunseedhur, was in the habit of remitting the balances 
from time to time due, by hoondies, to their firm, the 
plaint alleged, that the deceased Rai visited Benares 
“in /Ueear 1895 (A.D. 1837), when the Plain- 

^ffs demanded payment of the balance due to them, 
and he promised to pay the balance on bis return 
to Patna. That the deceased, after a short stay, 
returned to Patna. That about this time new books 
were about being opened in the Plaintiffs’ kothi ; and 
an aecount showing a balance due by the deceased to 
Plaintiff^on the gth Soodee Jeyt, Sumbut 1895 (A.D. 
1838), amounting to Rs. 42,416 loa. 6p., was made 
out as usual, and sent to the deceased, with a request 
that the amount so due might be remitted, and dis- 
tinctly explaining -that down to that time, interest had 
been charged at the rate of 8 anas per centum per 
month,* according to the practice oi Mahajuns) but 
that as. the money due orT account had n’ot been paid 
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when due, and since it had become necessary to virf/c 
their demaddj notwithstanding wlltch the money - ha4 
not been paid, Plaintiffs had determined to chat;g;!|t 
interest for the time to Come, without excCpt-ioa,. till 
the money should be paid, at the rate of one rupee 
per centum per month, and 4 hat it behoved hhn to 
remit the sum due to Plaintiffs’ JtafAi witliout delay. 
That in consequence of the Xai being sick, delay in 
sending the money demanded took place, and, with* 
out remitting it, Jdai Bunseedhur died, in the month 
of Sawun {July, August, 1838) of the same year. 
,jTbat demands had been made at Patna upon the 
Respondent, the son and heir of Rai Bunseedhur, for 
payment of the amount with interest, which he re- 
fused to pay. The plaint then specified the amount 
claimed to be, according to the ledger balance dated 
Jeyt Soodee 5th, Sumbut 1895, as follows : principal 
sum, Rs. 42,416 loa. 6p. ; and interest, Rs. 3.8178a., 
making a total of Rs. 46,234 2a. 6p 
The Respondent, by his answer, objected, first, to 
the jurisdiction of the Benares Court to entertain the 
Plaintiffs’ claim, as he was a permanent resident of 
Patna and that by Secs. 2 & 3 oi Reg. Xlil. of 
■1808, Sec. 7, Reg. III. of 1793,. the suit ought' to 
have been brought in the Devoanny Court of the City 
of Patna, and not in the Benares Court, and insisted 
that the Plaintiffs ought to be nonsuitetf oei that 
ground. Secondly, he insisted that the Plaintiffs 
were not entitled to recover, as it appeared that, be- 
yond the huhuhhatas (books), which .were in their own 
controii they held no document nor proof of their 
claim ; and, therefore, according to the Circular order 
of the Sudder Dewanny Adawlut of the 3rd of August, 
1838, such a cclaim, unsupported by a deed executed 
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dki a stamp/ could not be entertained. Thirdly, that 
tiie Plaintiffs ^ad vaguely stated their claim at Rs. 
4?r,4i6 loa 6p«| but that it did not appear whether 
this sum was received at one time or by several pay- 
ments, nor on what dates and in years, or whether 
the debits were for cash pr otherwise ; all which par- 
ticulars , the plaintiffs had intentionally kept back. 
Fourtiily, he dented the allegations in the plaint, that, 
on the death of Rai Bunseedhur^ repeated demands 
had been made on him through the gomashtah of the 
kothi at Patna. FKthly, that the Cither of the Plain- 
tiffs was the ostensible proprietor of the while 

the names of the Plaintiffs were used as a fiction, 
and that while the real proprietor was living, a suit 
in th*e names of the feigned owners was directly op- 
posed to Sec. 8, Reg. XXVII. ol 1814, and the Cir- 
cular order of the 27th of July^ and the proclamation 
of the Sudder Dewanny Adawlut of the 25th Sep' 
tember, 1809. Sixthly, the Respondent submitted to 
the Judgment of the Court whether, according to the 
Plaintiffs’ statement, that, except the buhukhata^ they 
had no deed executed by Rai Bunseedhur or the 
Respondent for the principal sum, their claim for in- 
terest, which in the first instance was 8 annas per 
centum per month, and then, in consequence of de- 
fault was charged at the rate of one rupee per cent, 
per ipon 4 h, for which also they had no voucher, was 
tenable. Seventhly, that the allegation of the Plain- 
‘ tiffs, that the Defendant’s father promised, in Benares^ 
tb pay the money, and that the account was sent to 
the Defendant’s father, at Patna^ was untrue, and the 
Defendant •submitted that, as the Plaintiffs bad no 
paper«wr4tten ot signed by the defendant's ancestor, a 
verbal, promise jset up by the Plaintiffs was of no 
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avail ; and he finally submitted that,, if the Court 
should be of opinion that it ha^ jurisdiction < in tbe 
case, then that the Plaintiffs ought to be required ^co 
be explicit in the statement of the clai^i, furnishing 
an account embracing the several items from first to 
last, and the cate and year of each ; that these items 
should be compared with their books, over which they 
had full control ; and that an answer should be^^ tjiken 
from him touching each item, and that he, the De- 
fendant, would produce his counter evidence to each 
fact. 


A replication and rejoinder was filed. It is unne- 
cessary to notice in detail the contents of these fur- 
ther pleadings, except that in their replication the 
Plaintiffs did not aver any acknowledgment of the 
account or balance by the deceased, but rested their 
claim to recover the amount sued for, solely on the 
entries made in the buhUkhata of the firm, which they 
alleged to be conclusive against the whole world, and 
to be the basis of all transactions, and that in all 
Courts the buhi-khata of Mahajiins w^as admitted a'. J 
received as trustworthy. 

At a proceeding of the Court held on the i2tli of 
September^ 1839, tlie Vakeels of the Defendant and the 
Plaintiffs were examined, and the Court declared the 
onus probandi in the suit was on the Plaintiffs, ^and it 
was ordered that the Plaintiffs siiould file a. copy of 
the account current of Rai Bunseedhur with proofs of 
the items therein contained ; also proof that in Kooar 
Sumbut 1894 (A. D. 1837) the father of the Defendant 
promised to pay the money, and that dealings in hoon- 
dies, &c., existed between them. 

In consequence of Hhis order, the^ Plaintiffs^ filed a 
copy of an account and examined witnesses. The ac- 
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count thus filed commenced with the year Sumbut 
ligz (a* D. i83^-6}i ^beginning with an itetn of Rs. 
3IL245 14a. to the debit of /?ai Bnnseedhnr, At a 
proceeding of the Court on the 22nd of November^ 
1839^ the Court took notice, that the accounts thus 
filed were not chronologically entered, and ordered 
that an account current of the^ above sum of Rs. 
34,2^5^4a. should be filed. The Plaintiffs then filed 
an account current for the years 1889-1892 (A. D. 
1832-18351^ beginning with a balance of Rs. 20,043 14a. 
to the debit of Rai Bunseedhur, t 

On the 13th of Aprils i840> the Court, after nd- 
ticing that although the Plaintiffs had brought seve- 
ral witnesses, they had not produced evidence to the 
items in the account current, nor had brought their 
biihukhata into Court for inspection, it was ordered 
that in three days they should put in their evidence 
to prove the items entered in the account current, 
and also should prepare abstracts of their accounts. 

On the 1 6th of Aprils 1840, the Plaintiffs filed a 

m 

petition, by which they submitted that the evidence 
already put in was sufficient evidence of the items, 
and presented the original account books; they also 
alleged that Rai Bunseedhur^ on the 23rd of July^ 
1831, had executed a rookah, whereby he had acknow- 
ledged a balance as due from him ot Rs. 20,401 
15a. 6p. on the i6lh of March ^ 1831. 

• By orders ol the Court made in September, Octo- 
ber, and November, 1840, Ameens were deputed lo exa- 
mine the books of the Plaintiffs, and regort whether 
the same wtve. regularly kept, and with such report 
to sendi abstract of the several kinds of it*ems, 
Vursuani to these orders* on the 5th t»f FeSruary, 
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1841, the Ameens made a report that the books of tho 

Plaintiffs, according to the custom^ Mahajuni, were in# 
every respect true and trustworthy. The abstract^ 
thus furnished contained a digest of the items, -show* 
ing that the demand of the Plaintiffs was principally 
constituted of sums not alleged to have been paid t9 
Rai Bunseedhur himself, but to the Plaintiffs’ , father. 
Rajah Putni Mull, and to other third parties,’^for which 
it was alleged (though not proved ) that R^i Bunseed- 
hur was liable. * 

After some intVirlocutory proceedings and evidence, 
the Court, on the 12th of July, 1841, ordered the 
case to be trie^l with the aid of Assessors ; who having 
been appointed, they, with the Court, investigated the 
case. The Assessors were of opinion that the state- 
ments in the plaint respecting the accounts were un- 
satisfactory, and that a supplemental plaint ought to 
be filed ; and, by an order dated the 23rd of May, 

1842, the Plaintiffs were directed to file a supple- 

mental plaint containing an abstract of the accounts, 
that it might be seen on what ground the accoutit ' 
rested, and from what date' the transactions com- 
menced, and under what dates the items claimed ap- 
peared. ’ 


In pursuance of this order the Plaintiffs filed a 
supplemental plaint. The Defendant, by his answer, 
insisted as before, that the Plaintiff^' own accounts 
were no evidence of their demand ; that the other, 
evidence adduced by them did not establish their 
case, and was unworthy of credit. 

On the 28th and 29th of July, 1842, thp .Vakeels of 
the Plaintiffs and of Defendant were further bx^mined 
by the. Court. The generaj result of the evidence^ 
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vas, that the Plaintiff’s neither proved p^ment by 
Ui^A) of the items with which they sought to change iUt Su 
Bunseedhur^ s estate, nor established his liability for KimaN 
such, items if realjy paid by the Plaintiffs. The evi- 
dence given of the rookah or acknowledgment of tlie 
3rd of July, 1831, was unsatisfactory. 

The Assessors differe'd in their view of the case. 

One ,was «of opinion, tliat the Plaintiffs had entirely 
failed in proving their claim , and that they ought to 
be nonsuited ; the other two, though not agreeing in 
their views, gave tlj^eir opinion that yhe Plaintiffs were 
entitled to recover. 

The Zillah Judge, Mr. Rivas, qu the nth of Au- 
gust, 1842, decreed in favour of the Plaintiffs for the 
amount sued for, with costs. 

The Defendant appealed to the Sudder Dewahny 
Court at Allahabad, urging, among other grounds of 
appeal, that the decree was invalid, having been 
adjudicated by the Judge on the day of the Nt^ Pun- 
. vacation. This objection was held fatal, and 

. the Zillah Court’s decree was reversed, and the cause 
remitted to be tried de novo. 

About t^is time Rai Ram Kishen, one of the Plain* 
tiffs, died, and the proceedings wdte afterwards carried 
on by Rai Sri Kishen, only. 

The suit, having been transmitted back to the Zil- 
lah Court, was again considered, and on the i4tli of 
S«p\ember, 1843, Mr. Rivas, the Judge, pronounced 
the Court’s decree in favour of the Plaintiffs. 

The Respondent appealed to the Sudder Dewanny 
Adawlut lot the North. Western Provinces. At this 
. stage of Jthe proceedings the Respondent abandoned 
his pjea'to the want of jurisdiction, and desired that 
the case should be decided on the merits. 
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i 8 s 3 - The appeal was then biought before the .full Qjurt, . 

Rai Ski consisting of Messrs. Beniamin Taylor, George. Pown'ey 

^ Thompson and James Davison ^ ]\xAgts ol the Sudder^^ 

Court, ill accordance with the provisions of the. Act^ 
No. II. of 1843, ^ joint decree of those Judges was 

pronounced on the 7th of April, 1845, which reversed 
the decree of the Zillah Court. " The principal grounds 
of the Court’s decree were thus stated : — “TKe'Cpurt 
are of opinion, that the Plaintiff has failed to esta* 
blish the nature of the dealings between the<parties, 
that the evidence of^he witnesses to Rat Bttnseedhur' s 
acknowledgment of the debt, at Benares, and to the 
^khuf idocument), admitting that he was indebted to 
the Plaintiffs’ father, in the sum of Rs. 20,400 15a. 6p., 
on an adjustment of accounts up to i88g, is totally 
unworthy of credit from the contradictory and con- 
flicting testimony of the witnesses. In regard to the 
other, points recorded by the Judge, the Court are of 
opinion that the entries in a banker’s books, unsup- 
ported by any proof of authority to expend the sums 
on account qf the person from whom the money is 
claimed, or any acknowledgment by him of the balance, 
cannot be received as proof against him. This case 
was tried by Assessof!^ in the Judge^s Court, wlio de- 
dare that the custom prevailing amongst bankers and 
merchants, of keeping copies of letters, forwarding 
extracts from the accounts to the constituents at the 
various periods of adjustment, has not b<een observed. 
One of the Assessors, on the above and other grounds 
considered that the Plaintiff had failed to .establish his 
claim. The two others regard the claim to be proved. 
On an inspection of some of the items of the^ itccount, 
it is shown that large sums have been paid to ' Rajah 
Putni Mull, Plaintiffs’ father, and to otbefs of his near • 
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.* relatives and dependants, i here is no authority what- 
Itever from the El^fendant or his father that the sums 
^«hould be paid on their account, neither is there any 
acknowledgment • on their part of the correctness or 
otherwise of the accounts said to have been trans> 
mitted by the Plainjiiifs to them at various times 
between the years 1867 . and 1894 Sumbut, al- 
though from the Plaintiffs’ books . it would appear 
that the accounts had been adjusted twenty-three 
times. *The Court is, therefore, of opinion, that the 
Plaintiffs have totally failed to Establish any claim 
against the Defendant, and reverse the decision of the 
Judge.” 

From this judgment ihe present appeal was brought. 

• 

The sole question argued was, whether tliere was 
.cufficient evidence to substantiate the claim of the 
Appellant. It was insisted by the Appellant that en- 
tries in bankers’ books, accurately kept according to 
the custom of Mahajuns, ought to have been treated 
by tho Suddet Court as conclu.sive evidence, accord- 
ing to the custom of merchants in India, of the aciuaf 
balance due, independently of the other evidence con- 
sisting*of the roohah and letters,* and the parol proof 
of acknowledgment by Rai Bunseedkur\ which the 
Appellant submitted fully proved that the debt claimed 
in {he suit wAs due by the Respondent to the Firm. 

Mr. Roupell, Q. C., Mr. Forsyth, and Mr. Maule, 
were heard in support of the appeal. 

Mr. Wigram, Q. C., Mr. Hoyd, Q. C., and Mr. 
.ndmund F. Moore, appeared for the Respon- 
dent, but were not called upon. 
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Judgment was delivered by 

U I •' 

The Lord Justice Turner : . . > 

Their Lordships do not think it necessary to hear 
the Respondent in this case. 

The nature of the case between the parties is this. 
The Plaintiffs are bankers, and they bring this action 
against the Defendant (the Responden,t), who ii the 
son of a deceased customer, for the purpose of reco- 
vering a balance which they represent to have been 
due to them at the time of the death of that customer, 
in the year 1838. 

This question has been fully investigated by the 
Sudder Dewanny Adawlut, and the Judges of that 
Court have arrived unanimously at the conclusion, 
that the case made by the Appellant cannot be sus- 
tained. It is very difficult, of course, for us to think 
of reversing the unanimous judgment of the Judges of 
that Court, who had greater facility and better means 
of adjudicating upon questions of this nature than we' 
can have upon the simple question of fact ; and unless, 
therefore, we are satisfied by clear and convincing 
proof that the Judges of the Court below have, upon 
the evidence produced, arrived at a conclusion inca- 
pable of being maintained, according to the case which 
had been made before them, it can hardly be expected 
that this Court would reverse a judgment pronounced 
after due consideration of such evidence. 

Now, the question which we have to consider here 
is, whether the Plaintiffs have or have not prov^ a 
balance of Rs. 42,416, which they claim, to have been 
actually due to them at the time of the death of Rai 
Bunseedhur. The evidence which has been adduced 
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upon their part may be classed under three heads. 

first consists of what is called a raokah^ or an 
acknowledgment of a balance, said to have been signed 
by Rai Bunseedhui^\ the second, the letters said to 
have been written by Rai Bunseedhur; and the third, 
of the parol evidence adduced before the Court for 
the purpose of proving admissions by Rai Bunseedhur 
of «th% amount of Rs. 42,416 having been due from 
him for the balance of his account with the Plaintiffs. 

Now, with reference to the rookah^ suppose we as- 
sume, for the present purpose, tfiat it is perfectly 
genuine, the Plaintiffs’ books can amount only to an 
admission of the balance due at the time when that 
rookah was signed ; and it will amount, therefore, only 
to an*admission, that on the 3rd of July, 1831, the 
date of the rookah^ Rs. 20,450 were due from Rat 
Bunseedhur to the Plaintiffs ; that of course is no evi- 
dence that the sum of Rs. 42,416 was due at the death 
of Rai Bunseedhur^ seven years after the period when 
^tlie rookah was signed ; therefore, if the case rested on 
'xhe rookah alone, there would be no evidence upon 
which it could be said that the conclusion of the 
Court beJow could be in any degree impeached. 

Then, upon the second branch of the Appellant’s 
case, some letters alleged to have been written by Rai 
Bunseedhur are put in, but we do not find, upon an 
exanynaition of ^ these letters, that they contain any 
distinct admission of any exact balance due from him 
at the period when those letters were written ; and 
supposing even that they had contained any such ad- 
mission, it appears that those letters do not go beyond 
the period •of 1836, two years before the death of 
Rai Bunseedhur^ The same principle that applies to 
the rqokah appjies equally to the admission contained 
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in those letters, even if those letters h^d contained 
any admission of an ascertained b&Iance due from ,R'a 
Bunseedhur, The documentary evidence wholly falls 
to prove the case which has been alleged on the part 
of the Appellant, and the Appellant, therefore, if he 
can maintain his case, must nvaintain it entirely upon 
the parol evi<lence. f 

Now, looking at the character and position oT ihe 
witnesses who have been called to establish the ac- 
knowledgment, alleged to have been made by Rat Bun- 
seedhur, in the year 1831, all of vvhom w'ere servants 
of the Appellant ; looking also at the fact that no 
account appears to have been delivered to Rai Bun- 
seedhuVf at the period when those admissions w^ere 
made ; it seems to their Lordship'^, that it is impos- 
sible, consistently with justice, to deal wdth those ad- 
missions as binding upon the Respondent, for the 
purpose of establishing a debt to this amount as due 
from the estate of Rai Bnnseedhur at the period of 
his death. It has been very truly observed by Coun- 
sel in the argument of* the case upon the part of the 
Appellant, that the Plaintiffs below have in truth pro- 
ceeded upon the assumption that their booksAvouId be 
sufficient evidence for them to establish a debt against 
Rai Bunseedhtir^s estate ; but of course, it is unneces- 
sary to say that they have been wholly mistaken in 
that assumption, and that these books .could nOt,nwith> 
out further proof, be used in evidence as against Rat 
Bunseedhur; if, therefore, we assume these letters 
and these books to be in all respects genuine, those 
documents would not be sufficient to maintain the 
Appellant’s case, an<l the parol evidence is, in their 
Lordships’ judgment, w'holly insufficient for that pur- 
pose. 
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^ But, in thus dealing with the case, (heir Lordships 
&o^n%ider that they have given the Appellant a very 
great benefit ; (or, Poking at the evidence and at the 
circumstances under which that evidence has been 
brought forward, it seems to their Lordships very 
difficult, to say the least of it, to consider that those 
documents are true and genuine documents. * This 
actioi^ wa3 founded upon the banking account ; the 
Defendant, (the Respondent in the pre^ent case,) 
in his aittswer to that action, strictly challenged the 
Plaintiffs (now represented by thy Appellant) with 
having nothing to maintain their case but their own 
books, and he disputed the admissibility of those books 
as conclusive evidence against him. Tne Plaintiffs, 
therefore, must then have been fully apprised that it 
was necessary to bring forward evidence confirmatory 
of those books, that occurred in the year 1838, but it 
was not until the year 1841 that these documents, the 
rookah and the other letters, were brought forward on 
the part of the Plaintiffs, Now, none of the witnesses 
.that have been produced, have in any manner iJenti- 
ifed the documents ; but independent of that, when we 
examine the parol evidence upon the subject of the 
rookahy XX, appears that two of the witnesses who were 
examined upon the subject differ as to the fact by 
whom that rookah was written, and there are other in- 
consistencies in the evidence. Then, again in consi- 
deritfg whether 'any weight can be possibly given to 
. those documents, as evidence in the cause, the clia- 
racter of the witnesses must be taken into account ; 
an. I with reference to several, indeed most of them, 
they were, the Plaintiffs' servants; and one of whom, 
on whose evidence the Appellant's Counsel mainly 
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relied. A^ma Ram Ditchit^ appears to have been the 
servant of the father of the Plaintiffs. « ^ ^ 

Besides Ihese circumstances, which attach suspilcioi 
upon the documents, the character and nature of tne 
accounts are also to be considered. Now, the account 
which is furnished on the part of the Plaintiffs con- 
tains, among other items, a vety large number of items 
for payments made by the Plaintiffs, as it is Repre- 
sented, for pensions to or allowed to different mem- 
bers of the family of Rajah Putni Mull\ bubit is most 
singular that tho(igh several of those payments were 
said to be made by the authority of Rai Bunseedhur^ 
yet proof of the authority to make the payments 
wholly fails, except as it is proved by the accounts. 
Independently, however, of that, it appears that, those 
payments have, ever since the death of Rai Bun* 
seedhur, been continued to be allowed, and to be eii- 
lered into the banking account against Rai Bunseed* 
bur's estate. 

Looking, therefore, at this case m every point oj^ 
view, we are perfectly satisfied th it this Court cannot, 
with an^f reasonable safety, disturb the judgment which 
has been arrived at by the Court below, and this appeal 
must, therefore, be dismissed, with costs (a). 


(a) Upon the question of the admission of account, or banker’s, 
books as sufficient evidence of itself of a debt, see Sorah^jee Vacher 
Ganda v. Koonwur-jee Manik-jee (i Moore’s Ind. App. Gases, 47); 
Bunsee Dhnn Nundec v. Uirza Mahomed Shuruff Ben. Sud. Dew. 
Rep. 271)- See Mtepherson “On Civil Proceiure,” p. 255. 
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Robert Watson ... ... Appellant, 

' And 

Sip'BEMUNT Lal Khan ... ... Respondent.* 

On appeal from the ^Sudder Dewanny Adawlut, at 
Calcutta, t 


'P HE Respondent in this appeal was the Piaintid in 
the original suit, which he instituted against yohn 

• 

-Present: Members of the yudidil Committee ^ — The Lord 
Justice Knight Bruce, the Right Hon. Sir Edward Kyan, Knt., the 
Right Hon. Sir John Jervis, Knt., and the Lord Justice Turner. 


3rd Feb., 
1854. 

The right 
to impeach a 
sale of lands 
for arrears of 
Government 
revenue ex- 


tends not only 

to the defaulting proprietor, but to derivative holders under hii^. 

^ Ben. Reg. XI. of 1822, sec. 30, all ninderleases are extinguished by 
a Government sale of proprietor’s lands for arrears of revenue, and 
an auction purchaser takes the lands clear of all under-tenures. 

At a sale by Government for arrears of revenue, the Government be- 
came purchasers, and afterwards granted a lease of the lands for a term 
of years, and put their lessees into possession. At the time of the sale 
the lands were subject tu an istimrary lease. No suit was instituted to 
reverse the sale, but the Government, some time afterwards, in conse- 
<^uence of doubts as to the legality of the sale, offered to give up their 
rights under the sale, and to restore the lands to the original proprie- 
tors. subject to the recognition of the claims of their lessees. This offer 
resulted in an arrangement between the Government, the original pro- 
prietors, and the Government lessees, and eventually the original pro- 
prietors upheld the lease to the Government lessees to a part of the lands 
cajldd the Jungle Mehal^ for a term of years at a reduced rent. In a 
suit by the istimrary lessee for possession : Held (reversing the decree of 
the Sudder Court) that by Ben Reg. XI. of 1822, sec. 30, the istimrary 
lease was determined by the sale for Government arrears, and, that the 
arrangement by wfiich the lands were restored to the proprietors, sub- 
ject to the rights of the Government lessees, was in the nature of a com- 
promise, and not such an unconditional restoration as amounted to a 
^ reversal of the sale, and the consequent revival of the istimrary lease. 
Aliter, If a suit had been brought, and a decree of the Court made 
for the reversal of the sale * 

The Respondent, not having appeared, and appeal was, after two yeais, 
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Watson^ dtceaseJ, Robert Watson (the present Appel- 
lant), and Rajah Ajoodkya Ram Khan^ and others,' 
Defendants, to recover pos.-^ession of * certain land:j^* 
called the Hoodda Saipateo and Mouza Barwa, in Zil- 
lah Midnapore^ anJ for mesne profits and interest 

The respondent rested his title to these lands on * 
an istimrary^ or perpetual lease at a fixed rent, granted 
in the year 1818, by Rajah Mohun Lal Khan, a former 
Zemindar^ to the Respondent’s father, in the bename 
(fictitious) name of Kalee Pershad Roy^ his ser'Vant. 

It appeared tha^ the Zemindary^ was, in 1837, in 
the possession of Rajah Ajoodhya Lal Khan and his 
brothers, as joint proprietors, they having succeeded 
by inheritance, as co-heirs, on the death of their father 
Rajah Mohun Lal Khan. On the ist of September in 
that year, in consequence of arrears of revenue due 
by them to the Government of Bengal^ in respect of 
the land revenue payable on the Zemindary, the Go- 
vernment put up the Zemindary for sale by public 
auction, under the provisions of Ben, Reg. XI. of- — 
1822, No purchaser having appeared, the Govern; 
ment, by their Collector, bid for and became pur- 
chasers thereof. The Government afterwards granted 
a lease of the lands to the Appellant and his brothe**, 
John Watson^ for a term of twenty years, at an annual 
rent of Rs. 120,000, The lease contained several con- 
ditions, to one of which was annexed the fallowing 
note: — “All Ijaras or farms granted "by late proprie- 
tors, and all tenures created since the decennial set- 


set down for hearing ex parte. Before the hearing, the Respondent ap- 
peared, and moved, under special circumstances, to postpone the he«*ir- 
ing for six months, to enable him to lodge his case. The Judicial Com- 
rnittee put him upon terms of having the appeal heard at the next sit- 
tings ; restraining him from doing anything in the interval to the preju- 
dice of the fund in the Court below, and with payment of the coi’ts of 
(he application. i 
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tiement, not ‘coming within the exceptions specified in 
30 (a) qf Beil. Reg. XL of 18221 have been an- 
\alled by the sale of the estate, and may be set aside 
by the settling officer." Messrs. Watsons entered into 
possession, as lessees of the Bengal Government, the 
auction purchasers. T^ie usual notice was given by 
the Collector for the farmers to produce their pottahs 
orote^ses. The Respondent having claimed as a lessee 
under the former Zemindars of the estates, the Appel- 
lant brought a suit in the Court of the Deputy Col- 
lector of Midnap^re against the llespondeiit, and the 
Collector decideil that the lease of the Respondent 
was defeated and put an end to by the Government 
sale for arrears of revenue, according to Reg. XL of 
1822, sec. 30, and his decision was affirmed upon 
appeal by the Commissioners of Revenue. 

While these measurers were being adopted by the 
Revenue authorities, the question of the legality of 
the sale came b.Tore the Government, by whom it was 
' determined to be illegal, and, by a letter of the Go- 
''T/ernment, - dated the 24th of July, 1839, it was ad- 
vised that the Zemindar y should be restored to the 
Zemindars. In this letter there was an enclosure 
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{ti) As the decision of this appeal in a great measure turned upon 
this section, the material part is here set out “ All tenures which 
mayliave originated with the defaulter or his predecessors, being 
repi'fisentatives ot; assignees of the original engager, as well as all 
agreements with ryots, or the like, settled or credited by the first 
engager or his repiesentatives, subsequently to the settlement, as 
well as all tenures which the first engager may, under the condi- 
tions of his settlement, have been competent to set aside, alter, or 
renew, shall be liable to be avoided and annulled by the purchaser 
of the estate or Mehtdt ^t a sale for arrears due on ^account of it, 
subject only to such conditions of renewal as attached to tlic tenure 
at the, time of settlement.’* • 
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1854* referred to, as an exposition of the views of Govern* 

Watson ment on the subject, being an exCract .from a lett^^ 

Srkemunt the Secretary to the Goveinment of India to the 

Lal Khan. Secretary to the Govc*rnment of Bengal^ under the 
date of the i8ih of ynly, 1839. This enclosure stated 
as follows His Honour in. Council concludes that 
the estates must be restored to the owners \n every 
respect free as it was before the sale, the undur- 
tenants, of course, remaining as they \ver«% IVatson's 
lease being set aside, which t^»e President in Council 
conceived could only be done by annulling the sale. 
For it would not be sufficic^nt to restore the esta e to 
the old proprietor-J, as all under-tenures fell with the 
sale, and there might be some difficulty, where there 
are so many proprietors, of whom many were minors, 
in completely saving these tenures otherwise than by 
the annulment of the sale# The President in Coun* 
ci’, but for the lease of IVaison^s, would have had no 
hesitation in immediately annulling the sale, under 
cl. 4, sec. 3, Reg. XI. of 1822. With reference, how-^ 
ever, to the peculiar circumstances of the case, k 
would be preferable, in the first instance, to come to 
an arrangement with Watson, on equitable terms, for 
the relinquishment of his lease, including a comp 
SHtion for any title or lt»ss which may have been ac- 
tually secured by him ; after such an arrangement the 
sale can be concluded by Government without .diffi- 
culty. But if that gentleman should prove unreason- 
able, it will be necessary to suggest to the late pro- 
prietors to institute a suit in Couit to set aside the 
sale, and to direct the Government pleader to consent 
to judgment against Government as purchaser. But 
it is desirable to avoid this expensive process, if com- 
plete justice to all parties can be done otherwise. In 
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\ y^hatever amount^ the restitution may» be accom- 
plished^ the '"President in Council conceives that it 
should be full, and iont in a liberal manner, account- 
ing with the proprietors for all mesne profits, after 
deducting the revenue/’ Difficulties, however, occur- 
red : the Appellant and his brother, when applied to 
b^ tjie 'Government to ascertain whether they would 
consent to the restoration of the Zemindary to the 
ZemindltrSf without altogether declining negotiation, 
refused to consentoto any terms whilh would have the 
effect of cancelling the sale of the Zemindary, or of 
altering their position as under-tenants of the auction 
purchase. A negotiation took place, from which 
nothing satisfactory resulted. By a letter from the 
Commissioner of Revenue to the Superintendent of 
Settlement at Midnapore, dated the i6th of December ^ 
1839, after an expression of regret that the matter 
was not likely to be amicably • arranged between the 
^ parties, it was stated as follows; — *Mf an amicable 
^.j^settlemeni is impracticable, then, on payment of the 
arrears of jumma^ all right and interest which Govern- 
ment may have in the property must be restored to 
t^e Zemindars^ upon condition of their abandoning ail 
claims against under-tenures in consequence of the 
sale. Further, the Zemindars must be informed that 
the * Sudder Board, with the sanction of the Govern- 
ment of Bengali having given possession to Watson, as 
. a tenant, on lease for twenty years, it is for them to 
' choose whether to institute a suit for the annulment 
of the same, on the ground of the sale being invalid, 
or to accept the property subject to Watsoris lease.” 
Some^fufther correspondence took place between the 
parties, when the Government again, offered, ”that 
the Zemindars *have the option of receiving the esjtate 
. * V-59 
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. from Gove,rnment, burthened with^ Wafson^s. lease'll 
Watson becoming their tenant, and they becoming his lanicV 
Sreemunt lord, or of leaving the estate, as „at present, in the 
Lal Khan. j,ands of Government, and its lessee, Waison, and 
filing a suit to set aside the sale, and by consequence 
the lease, which suit would not be defended by Go- 
vernment. That if the Zemindars choose Ihe foripcr 
course, they must first pay up all arrears, and bind 
themselves^ as representing auction purcfaisers, not 
to proceed againsk any under-tenants under Reg. XI. 
of 1812, but that this last condition was in no re- 
spects to interfere with the powers then possessed by 
Watson under his lease from Government, and finally, 
until Watson's lease was duly set aside by a dec^ee of 
Court, the Government was answerable for the com- 
plete performance of every one of its conditions.” 
These letters were communicated to the Zemindars. 
Ultimately the Watsons agreed to surrender the 
greater portion of the Zemindary^ retaining only that- 
portion of ijt called the Jungle Mehal^ on the ternjs 
that, instead of paying the rent of Rs. 120,000 an- 
nually, they should pay a reduced sum to be settled 
and agreed between the Zemindars and themselves, 
for the reduced portions to be retained by them. 

An agreement was ultimately executed by the Go- 
vernment, the Zemindars^ and the Watsons^ which re- 
cited, that the Government, as a favour, restored the 
Zemindary to them, upon condition that the farm as 
settled for with the Watsons was to be continued ; 
that w'hatever rights the Government had acquired in 
consequence bf the auction purchase of Khe ^Zemindary 
were to be conveyed to the Zemindars ^ and the Zemin- 
dars wore to uphold the lease of the Watsons for the*’ 
Jungle Mehal for twenty years, from the date of the 
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^compromisej in the same manner as then held by 
^tlienii taking the other parts into theic possession. A 
|reducfed rent 'Was agreed upon between the Zemindars 
and the Watsons. 

% 

On the 4th of October, 1844, the Respondent insti- 
. tuted the present suit in the Court of the Principal 
Sudder Ameen of the District of Midnapore, against 
tb^ ^ppeflaiit, and John Watson, since deceased, and 
itajaK AjoodJiya Ram Khan, Zeminder of Midnapore, to 
recover ^possession of Hoodda Satpateo, Moulgah Bun- 
dava, pan of the Jungle Mehal, retained by the Ap- 
pellant and his brother, under the lease from Govern- 
ment, together with the sum of Ks. 47,292, as mesne 
profits from the 22nd of July, 1840, the date when the 
Watsons were put in possession. The Plaintiff relied 
upon an istimrary lease, dated the 6th of May, 1818, 
to his father, in the name of one Kalee Pershad Roy, 
from Mohun Lai Khan, the father of the Defendant, 
Rajah ' Ajoodhya Ram Khan ; and the plaint, after 
alleging that the Zemindary had been sold for arrears 
of revenue, and the lease to the Watsons, bis ouster, 
and the compromise before mentioned, prayed that the 
Plaintiff might be put in possession of the property in 
dispute, *with mesne profits from the time of disposses- 
sion. 

The Appellant and his brother, by their joint an- 
swei*, insisted, that the istimrary lease was a forgery, 
and* that he should be nonsuited for not having made 
. the Government a party to the suit ; they moreovfer 
relied upon the fact of the Government having pur- 
chased the estate at public sale, in 1837, and the lease 
to them it) 1838, transferring to them, a» lessees, the 
Governnoent’s rights and privileges as auclioq piir- 
cbasers, and ahthorising them to annual all cj^ntracts, 
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and set aside all incumbrances imposed upon the 
Watson estate; and they further insisted, that although the^. 
Srbbmunt Government subsequently restored the 'estate to the] 
Lal Khan, Zemindars, yet that the sale was not reversed, but, on 
the contrary, affirmed ; that the Government, in re- 
storing the Zemindary in pity to the Zemindars, gave 
up to them merely those rights' which they possessed 
as auction purchasers, subject to the lease gradte^ to 
the Appellant and his brother, which was to be up- 
held, and that they as a favour gave up to<^the Ze- 
mindars all but tlhe Jungle Mehal, which they had 
continue<l in possession of as before, as lessees of 
Government. 

The other defendant. Rajah Ajoodkya Ram Khan, 
by his answer, supported the Plaintiffs’ claim, insist- 
ing that Watson and his brother had no power to evict 
the Plaintiff from his istimrary property ; that they had 
only a right to receive the fixed rents during the term 
of their lease, and that the Defendants, the Watsons, 
had no pleas to urge against the istimrary property of ^ 
the Plaintiff. He also prayed, that, as he hail no con> . 
cern in the case, the Defendants, Watsons, being per- 
sonally responsible, he might be exonerated from the 
claim of the Plaintiff. 

i 

The pleadings having been concluded, and evidence * 
taken, the cause was beard by the Principal Sudder 
Ameen, on the 17th of November, 1846, who, by his 
judgment of that date, dismissed the suit The 'sub- 
stance of the judgment was, that when the Zemin- 
dary was sold for arrears of Government revenue, 
and bought by Government, the settlement of the 
former proprietors was set aside, and that yvhen the 
Defendants, the Watsons, obtained possession of the 
Zemindary, the rights of the Plairttiff fel'l to the . 
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grwnd i that under the compromise, by which the 
Zemindary was restored, the Defen danis.held a lease 
' « the Jungle Mekafiot twenty years, standing in tlie 
room of the auction purchaser, having a right in every 
. way to set aside ‘the settlement of the former pro- 
prietors ; and ordered the suit to be dismissed ; and, 
as it appeared to him that there was fraud on the part 
of the . Defendant, Rajah Ajoodhya Ram Khan^ he 
directed Messrs. Watsons^ costs to be paid by him. 

From 4his decree the Plaintift appealed to the Sad- 
der Dewanny Adawlut at Calcutta ^The appeal came 
on for hearing on the 13th of July^ 1848, before the 
full Court, consisting of Mr. T. Tucker^ S r Robert 
Barlow^ Bart., and Mr. J, Hawkins^ when that Court 
reversed the decree of the Principal Sudder Ameen, 
The material part of the judgment pronounced on 
that occasion, after holding that it was not neces- 
sary to make Government a party to the suit, as the 
Plaintiff had sued Messrs, Watson as lessees of the 
Zemindary^ and not of the Government, proceeded 
as follows We have no special rule, and no pre- 
"bbdent to guide us ; we must, therefore, decide upon , 
the equity of the case. The ex- proprietors declare 
the sale^ to be altogether illegal ; the purchaser ad- 
^rnits that it is so; and both these parties, together 
with the lessees of the latter, all of them desirous of 
avoiding a suit in Court, meet to adjust I the matter. 
CouM these three parties, under such circumstances, 
legally come to an adjustment affecting the rights.of 
a fourth, absent and innocent party ? By a sale of 
an estate for arrears of revenue, all under*tenures 
created after the Decennial Settlement ^are ipso facto 
void; but * these tenures are revived on the reversal 
, of the sale by a Decree of Court. A Decree of Court 
would, in the -present * case, have pfotecteS all the 
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1854. under-tenants ; and the terms of Watson's leasei as'far 
as they are concerned, would have been altogether a 
Srebmont Instead of resorting to k Court of Justic|, 

Lal Khan, and in order to avoid this expensive process, the pat- 
ties proceeded to an a'djustment ol the matter. The 
Zemindars as already observed, declare the ' sale to be 
illegal ; the purchaser directly admits that it is so, and 
the lessees by implication admits the sam^ ^ for be 
is a party to the transaction which involves the relin- 
quishment of the estate by the purchaser te the pro- 
prietors, and, at ^he same time, surrenders the lease 
obtained by them from the purchaser. To admit 
an auction purchaser, on the ground of illegality in 
the sale, to restore the estate to the proprietor with- 
out the intervention of a Court of Justice, and tjc re- 
store to him all the rights and privileges of an auction 
purchaser, is to add another to the shifts and expe- 
dients already in practice atnoni landowners for the 
extinction of titles created by themselves, upon the 
receipt of large considerations for the creation of them, 
and to jeopardise by an evasion of the law the rights' 
of the holders of such titles. We do not mean to sa^ 
that the possessor of a title is not to exercise his 
rights and privileges under that title, because there 
was originally a defect in it ; nor do we mean to say ^ 
that an existent defect in the conditions of a sale is 
to deprive the auction purchaser of his rights *and 
privileges as such, so long as the sale i^ not cohtected. 
W;e are opinion, however, that when the sale is ad- 
mitted by the purchaser to have been illegal, and be 
relinquishes the estate to the ex-proprietors by an ad- 
justment, which is had recourse to in order to avoid 
the expense of a lawsuit, such adjustment 'is« a sub- 
stitute for a decree of Court, and musU carry ' wUh it 
equal foifce (or* the protection ol the. under-tenants. 
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f ijatb ui adjustment is not a re-conveyance of the 
^stcite by a tresh sale, but an abandonment of the 
auction purcbaser’^s title, and consequently an aban- 
donment of his rights and privileges under it. For 
the foregoing reasons, we consider the Plaintiff is en- 
titled to hold possession of his under-tenure against 
the pete-adants, on payment of the stipulated rents ; 
and that the Principal Sudder Ameeris decision must 
be revereed with costs.” 

Against this decree Messrs. "ViSiitson appealed to 
the Queen in Council. Subsequent to the admis- 
sion of the appeal, John Watson died. The Appel- 
lant filed his petition of appeal in December, 1851, 
and •lodged his printed case; but, as no appear- 
ance was put in by the Respondent, the Appellant, 
in November, 1853, set down the appeal for hearing 
tx parte. 

Before .the hearing, the Respondent put in an 
^appearance, and applied, upon motion, that he might 
^ have six months’ time to lodge his printed case, and 
'^at in the meantime the hearing of the appeal might* 
be postponed. This application was supported by an 
itflidavit* of the Respondent’s agent in England, who 
• deposed that he had only received instructions to act 
for the Respondent on tlie 3rd of November, 1853, 
and* had entered an appearance on the 7th of that 
moifth, and on the igth had* obtained the draft case 
. from the junior counsel, but from the voluminous 
nature of the proceedings, he believed that six months’ 
time was necessary to have the case settled and 

.printed; .and he accounted for the delay by stating, 

* 

* IVes^nt : The Right Hon Dr. Lushington, the LoM Justice 
^tnight Bruce, the Right Hon. Sir Edward Jftyan, I^t., and the 
Lord Justice Turner. 
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that it arose from the ignorance of the Respondfn^: 
of the rules and procedure of the Appellate Cbu^ 
and not from any wilful or culpable neglect on bis 
part. An affidavit also was filed by the Appellant's 
^ent in opposition, which alleged, that the Respon* 
dent had made application to' the Court in India to 
get out the money deposited, and that hehad.taken 
no steps in the appeal, and that he believed that he 
was anxious to delay the appeal, in order' to obtain 
the money depositf^d in the Court ^elow to abide the 
appeal. 

Mr. Palmer t Q. C., in support of the motion. 

Mr. Leith opposed. . 

The Right Hon. Dr. Lushington : 

Great delay has taken place, and their Lordships 
cannot allow the Respondent any longer extension of 
time than February next, and that indulgence must be 
upon terms oi the Respondent undertaking not to do 
anything in the interval to the prejudice of the Appe- 
lant, ot to the. fund, in the Court below, and paying 
the costs of this motion. '' 

i 

These conditions having been complied with, the 
appeal now came on for hearing. 

Mr. Wigram, Q. C., and Mr. Ceith, for the Ap- 
‘ pellant. 

As auction purchasers, the Government, by Ben. 
Reg. XI. of, 1822, sec. 30, became entitled to hold 
the Zemindary discharged of the Respondent’s istim- 
rary lease. All derivative tenures by Chat Regulation, r 
which oViginate with a defadlter, or liis predecessors. 
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%Lre liable td be avoided and annulled by a purchaser 
w§n estate at a «ale for arrears of rei^enue. The 
vovernmenti in this case, exercised their right, by 
grantihg a lease td the Appellant and yohn Watson ; 
who thereby stood in the place of the auction pur- 
chasers. The question .of the illegality of the sale, as 
assumed** in the judgment of the Sudder Dewanny 
Court, was in truth not in issue in the suit. It was 
neithein^roved or admitted by the Appellant, or his 
brother, John Watson. There was, ^ndeed^ no ground 
to impugn the valfdity of such sale. The restoration 
of the Zemindary by the Government to the Zemin-- 
dars was on the express condition that their lessees^ 
title to the Jungle Mehals should be upheld. Ft was 
the result of an arrangement between the lessees, the 
Government, and the Zemindars^ to keep in force the 
lease of Messrs. Watson, so far as respected the 
Jungle Mehals, and their right, by virtue of Reg. XI. 
of 1822, to hold the same discharged of any claim on 
fhe part of the Respondent as istimrary lessee. It 
^vwis a matter of favour by the Government to restore, 
and the arrangement they insisted on, and to which the 
Zemindars agreed, must be viewed as a compromise. 
Tble proper party to question the sale was the Zemin- 
dars, not their lessee. The Respondent, however, is 
entitled to no indulgence ; he stood by and delayed 
bringjng^forward, his claim until the arrangement for 
restoration on those terms was concludedt He is, mdror 
over, concluded by the proceedings which were had in 
the original suit respecting his title before the Collector. 

. Mr. Forsyth, for the Respondent. 

rhe^finciple^enunciated in the judgment of the 
*Court below, that the re-adjustment was not aVe-con- 
• ' V— 60’ 
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. veyance of the estate, but an abandonment of the 
Watson* vauction purchasers' title and' of ^essfs. Watsotls^ j 
Srs^munt ”8^*® privileges, was quite correct, and such as a‘ 
Lal Khan. Court of Equity would uphold. The sale of the Ze- 
mtndary for arrears of Government revenue Was ille^ 
gal, and that fact was' not disputed by the Govern- 
ment. The arrangement entered into betwetfn the 
Watsons and the ex-proprietors, with the santti6n 
and the recommendation of Government, in order to 
avoid the expenses of a law-suit, was equivalent to a 
Decree of the Court reversing the sale, and carried 
with it equal force for protection of the rights of the 
under-tenant ; and, consequently, the Watsons had no 
right to withhold possession of the estate from, the 
Respondent, the istimrary lessee. The legal effect 
of the invalidation of the sale being to put all parties 
in statu quo, and, therefore, the Respondent’s lease 
remained in force, and the lease granted by Govern- 
ment to Messrs. Watson became void. 

Mr. Wigram, in reply. 

The Lord Justice Turner : 

This case comes before their Lordships Upon an 
appeal from the Sudder Dewanny Adawlut, that Court 
by its decree having established a perpetual lease in 
favour of the Respondent in the lands which are in 
question in the cause. 

< *rhese lands appear to have been originally the 
property of Rajah Mohun Lal Khan, who^in the )rear 
i8t8, granted a perpetual lease of them in favour of 
the Respondent’s father, under whom he claims. 

It appears that in the year 11837 the Government 
revenue had fallen into arrear,-and, itf consequence ofr' 
that arrear, a sale of the lands took place, for the pur- 
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ppse of satisfying the Government revenue, and upon . *^54« 

f\hat sale the Government became the purchasers of Watson 

'these lands, and the sale to the Government was fully Srbkmunt 

L#al KhaiVs 

coDfirmed according to the Regulations in that behalf 
provided. 

The sale having been confirmed, the Government 
granted a lease of the lands for a term of twenty 
to the present Appellant and his brother, to 
whose /ights the present Appellant has succeeded ; 
and the effect of these transactions was, that there 
having been a cohfirmation of the sale made for the 
purpose of satisfying the Government le venue, the 
Government acquired a title to those lands under the 
Regulations, subject only to be impeached, according 
to tne provisions which are made in the Regulations, 
by a suit by parties having a right to impeach the 
same. 

Some question has been raised in the course of the 
argument, upon the point whether the right to im- 
peach the sale belonged simply to the original pro- 
^prietors of the land, or whether it also extended to, 
parties claiming under these proprietors, or having 
estate^ under those proprietors antecedently to the 
*sale having been made. But their Lordships have no 
doubt upon that question, that the right to impeach 
tb4i sale given by the Regulations was not merely 
to»thS original proprietors, but to parties having 
estates derived from those proprietors antecedently 
to the sale being made. 

The title of the Government, therefore, under the 
sale, being valid, subject only to its being impeached 
by a suki'the tiUe 6f the lessees under the Govern- 
, meat ttecame equally valid, subject only to the same 
liability to be •impeaclted by parties having in interest 
in thre lands antecedent to the sale which was made* 
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It appears, that some time after the sale had taken 
Watson place, the 'Government became sehstblef that the f^ale 
Srkemont ^ valid sale. It does not appear, howevef, 

Lal Khan, there was any admission that the^ sale was in- 

valid, which would have bound the Government In 
any proceeding taken against them, and much less 
does it appear that any admission of the ir., validity of 
the sale was made by the Watsons, who claimed unfaer 
the lease granted to them by the Governments^ 

The result, hov^ever, of the proceeding appears to 
have been, that the Government, being sensible that 
the sale was not a valid sale, were desirous of coming 
to an arrangement with the original proprietors of the 
estate, and for the restoration of the estate ; bijt the 
position of the Watsons, the lessees under the Govern- 
ment, created an impediment to the estate being ab- 
solutely restored. The effect, however, was that a 
negotiation took place between the Government, the 
original proprietors, and the Watsons, the. lessees, 
under which terms were to be settled for the pur- 
pose of restoring the estate to the original proprietor?, 
due regard being had to the claims of the Watsons, 
the lessees. Now Messrs. Watson, it appesCrs, were 
not desirous of retaining their right under the lease 
to the whole of the property which had been leased 
to them by the Government, but they were desirous 
of retaining their right to a portion of the property 
which was called the “ Jungle Mehals f accordingly, 
the arrangement resulted in this, that the Watsons* 
right under the lease in the Jungle Mehals was to be 
maintained, b;it that their right in th^ other property 
comprised in the lease was to be‘ restored oV given up 
to the original proprietors, and all the rights of the^ 
Government were also to be ^iven up*to them. * 

•That arrangement was accordingly made, abd the 
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^ Watsons took a new lease of the Jungle Mehals from 
Ttire original propricftors in consequence, af a reduced Watson 
Vent. The Respondent, whose right ii^as founded on srbbmunt 
an antecedent perpetual lease granted by a former Lal Khan. 
Zemindar^ does not appear to have been any party to 
this arrangement, andy having been no party to this 
arrangement, he institutes the present suit for the 
pbrpose of displacing the lease held by the Watsons 
under t|ie arrangement made with the Government 
and the original proprietors, and for possession under 
his istimrary lease, with mesne profits. At the hear- 
ing of the suit, the Sudder Ameen was of opinion 
that the Plaintiff's title had been displaced by the 
origjnal sale to the Government, and dismissed the 
suit. That decision became the subject of an appeal 
to the Sudder Dewanny Adawlut^ and that Court re- 
versed the Decree of the Sudder Ameen, establishing 
the perpetual lease in favour of the Respondent, set- 
ting aside the lease to the Watsons, and decreeing 
*the Respondent possession, with mesne profits from 
* ^he time when the Watsons became entitled under^ 
their lease. 

The •question before us is, whether that Decree 
ought to be maintained or not. 

Now, the first consideration is, how docs this 
matter stand ? There can be no doubt that, primd 
facie, ^Lccordii^ to Regulation XI. of 1822, the Ap- 
pellant is entitled, because the effect of that Regula- 
tion is, that on the Government revenue falling into 
arrear, and a sale made by the Government for the 
purpose of*, satisfying that arrear, not only is the estate 
‘ of the original proprietors, which has been sold, dis- 
placed/ but all under-tenures founded on that estate 
is also liable tOtbe avoided and annulled. 

Some argument might turn upon the* question of 
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their being properly avoided and annuTIed ; but^be? 
yond all question, if proper steps were taken (oiv^^by: 
purpose of avoiding ^nd annulling the under-tenurefs, 
those under-tenures could not staiid as against a bond 
fide sale made by the Government for the purpose of ^ 
satisfying the arrears. 

Primd facie^ therefore, the case made onahe part 
of. the Appellant appears to be perfectly right knd 
correct ; and its rests, therefore, on the Kes[}ondent to 
displace the position of the Appellant, and to show , 
that th^ lease which has been granted to Messrs. 
Watson cannot be maintained against his (th.e Re- 
spondent’s) perpetual lease. 

Now, the Respondent might no doubt have^ sued 
for the purpose of setting aside the sale, and conse- 
quently the lease which was granted to the Watsons ; 
but no proceedings have been instituted by him for 
that purpose. The grounds on which it is said that 
the title of the Appellant cannot be maintained, and 
which have been argued upon, are these : — first, that 
the Appellant, by the effect of the arrangement maGe 
with him and his brother and the Government, has 
placed himself in the position of a mere under-lessee 
of the original proprietors, and, therefore, subject to 
the right of the perpetual lessee derived under the 
perpetual lease antecedent to the lease of the Appel- 
lant ; and, secondly, it is said that the Appcfllast has 
t^een so mixed up in the compromise which was en- 
tered into between the Government and the proprie- 
tors, that it is not now competent to him to impeach 
the title of the Respondent under the perpetual lease ; 
thirdly, it is said, that according to the teems of the 
Regulations, the Appellant had no right to Avoid the,^<i 
perpetu&l lease, or that, if he had a eight to $void, he 
hqsi, not, in ^fact, avoided it. 
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/ ^(.ow, with* regard to the first question, that the 
A^ellant has* placed himself in the position of an 
uh*der-Iessee, their Lordships think upon the whole 
of the * arrangement between these parties, it is per- 
fectly clear, that it was the intention of all parties by 
that arrangement, that the right of the Watsons in re- 
spect of V the lease granted to them hy tlie Government 
shd^ild be maintained. It was a compromise between 
the the * Government, and the original pro- 

prietors; and part of the terms expressly stipulated by 
the Watsons throughout were, that their original title 
under their lease should be maintained as to the Jungle 
MekalSt and their Lordships do not think* that the coun- 
terpart of the dease executed by the Watsons to the 
original proprietors had the effect, or was an arrange- 
ment which placed the Watsons in a position directly 
contrary to that in which it was expressly stipulated 
they should be placed, and for which that very instru- 
ment itself was prepared. 

On the next ground, whether the Appellant has 
I9eeii so far a party to these proceedings as to be 
estopped from disputing the title of the Respondent, 
the sam^ arguments that apply to the first point also 
apply to this. It is, in truth, a question of com- 
promise and arrangement between these parties. No 
riglit which the Respondent may have had by this 
proceeding to ijrnpeach the title of the Appellant de- 
rived under the sale was in any degree affected ^by 
that arrangement, and their Lordships, therefore, do 
not think there is anything in that arrangement which 
could affect the title of the Appellant, and render it 
' incumbent on him to submit to the lease which had 
^been* granted <to the Respondent. " * 

Upon the last point, which is a *simplcf question 
whether the Appellant had a right to avoid the Jpase 
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if sufficient measures were taken to avoid nt, it seems' 
that the terms of Regulation XL of ci8d2,.,se9. 30, 
that it shall be liable to be avoided or annulled Jhy. the* 
purchaser of the estate* The Watsons must be Consi* 
dered as the purchasers within the meaning of that 
Regulation, and it is perfectly clear, upon the whole 
of the proceedings in the suit, that the proper ^means 
have been taken for the purpose of avoiding it, cn 
the proceedings which were taken by them before the 
Collector, to which ^ihe Respondent was a party, for 
the purpose of setting aside the lease. 

The Court below, in giving judgment on these 
points, appear to have proceeded mainly upon two 
grounds : first, that the rights of an absent party, who 
was no party to the compromise, must of course be 
regarded. The Court below does not seem to have 
considered that, in truth, all the right of that party 
was merely to institute a suit for the purpose of setting 
aside the sale which had been made to the Govern- 
ment, and the lease which had been granted under- 
that sale. The Court below seems also to have pro^ 
ceeded upon some notion of an abandonment by the 
Watsons oi their title under their lease, but it^is per- 
fectly clear upon the evidence in this case, that if therer 
was any abandonment at all, it was an abandonment 
upon terms, and that the Respondent, if he adopjied 
the abandonment, must also adopt the terms on « which 
that abandonment was made. 

iTheir Lordships, therefore, think that the decree of 
the Sudder Dewanuy Court cannot be maintained 
and the effect will be, to reverse the decree of that 
Court, of the 13th of July^ 1848, and restore the 
originaLdecision of the Principal Sudder^ Ameer, oi the 
1 7th of November, 1846. ^ 

The Defendant, Rajah Ajoodhya Ram Khan^ was 
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^rdered by the Sudder Ameen to pay the costs. Their « 854 - 
t^dships do ’^ot dTsturb that part of the decree. The Watsok 
(Respondent will have to pay the costs of the appeal Sbeemunt 

from the Principal Sudder Ameen to the Sudder Khan. 
Dewanny Court, but no costs of appeal in this Court. 


The Government of Bengal ... Appellants, 

I 

• AND 


Nawab Jafur Hossein Khan ... Respondent.^ 


oh appeal from the Sudder Dewanny Adawlut at 
Calcutta. 


This appeal arose out of a claim, on the part of 
Burkut’Oon-Nissa Begiim^ grandmother of tne Respon- i8th Feb., 
dent, to be put in possession, at a fixed jumma^ of 
ci^rtain Numuk sayer mehals (Saltpetre duty e.states) 4iJ^®by*Go'- 
in Pergiinnahs^ Suresa and Kusma, in the District vemment of 

Numuk sayer 

• • l» mehals (Salt* 

'^Present: Members of the J%tdicial Committee ^ — The lord petre duty 

Justice Knight Bruce, the Right Hon Sir Edward Ryan, Knt., the ’ 

Right Hon. 5 >ir John Jervis, Knt., and the Lord Justice Turner. the 

• Soobadar of 

^ Bahatf the ruling power previous to the Company’s accession to the 
Dewannyf purporting to grant this Government revenue as mocurrery 
istimrary, at a permanent fixed rent, being declared forgeries. 

Quare . — Whether the Numuk sayer mehals, being a sa^ter right, was not 
wholly abolished by Ben. Reg. XXVII. of 1793, and the Bengal Govern- 
ment, in their Sovereign character, had not an absolute right to resume. 

The settlement by the Government with a proprietor of the soil, under 
the Decennial Settlement, made perpetual by Hen. Reg. VIll. of 17^, re- 
lates to land revenue only, and not to^ayer duties claimed by party 
^ ndt a land pr^rifttor. 

" Semble . — ^The word “ mocurrery y in a sunud, does not necessarily Im- 

* port ** perpetuity ” 


V-61. 
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of TirAopt, Bengali which were resumed by the 
Government in the year 1817. “ ♦ 

The nature and tenure of tlie Numuk sayer mehati^ 
and the inode in which the Native (jovernments origi- 
nally collected or granted this revenue, and the facts 
and evidence in the suit, are elaborately detailed in the 
judgment. The following is a short stateme;it* of the 
facts of the case : — ^ 

The Respondent, Nawah fafur Hossein Kha^y alleged, 
that in tha year 1/36, his great grandfather, Khwajah 
Ubd-ool-Ghunee^ became entitled "to the mehals in 
question, under a sunud or grant from the then Nazim 
of Behar to himself and his posterity, at a fixed jumma 
of Rs. 2,ioi« la., and that under that graqt his 
great grandfather, Khwajah Mahomed Sumee^ his great 
grandmother, Mussumai Bebee Sifut^ and bis grand- 
mother, Burkut-oon-Nissa Begum^ successively held 
the propery at that jumma down to its resumption 
by Government. 

It appeard that Khwajah Mahomed Sumee died 
some time between the years 1794 and 1799; thkt^ 
Bebee Sifut d’ed about 1805--6, and that BurkuUoon- 
Nissa Begum died about 1816-17. Upon he? death, 
the Board of Commissioners caused an inquiry to be 
instituted, which It'd to the resumption of the pro- 
perty by Government. On the occasion of this in- 
quiry, Noor-ooUHusun Khan^ the son. of Burkui-oon- 
Nissa Begum^ respresented himself as entitled to the 
property at the fixed jumma of Rs 2,101. la. ; but 
he produced no sunud in support of his title. The 
documents, however, eventually, produced by him, and 
the records in the possession of Govo-rnment, dis- 
closed the following facts With retpecttd "Suresa^^ 
they showed tfeat the jumm(t^ instead of having beer 


Bengal ^ 
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was constantly varying from the year 1733 
^flKiyvn to 1780J that at that time the jumma of Ihree- 
iourtbs of the mehal in Suresa was Rs. i 351 ; that in 
1783 *10 1794, the jumma^ in respect of these three- 
fourths, was entered in the name of Khwajah Maho- 
med Sumee \ that in ^799 and 1803, the like fumma^ 
in respect of these three-fourths, was entered in the 
namS of Bebee Sifut ; that the other one-fourth, in the 
year 1765, belonged to Baboo Doorgbijy Sing, and 
afterwards to Baboo Surupjeet Sipg, and was in the 
year 1803 resumed* by Government; and that in the 
year 1803-4, the whole of the mehal in Suresa was 
entered in tl»e name of Bebee Sifut, at Rs. 1,809, 3-1 
which amount the jumma subsequently continued. 
And, with respect to Kusma, the documents showed 
that the jumma consUntly varied from the year 1760 ; 
that the property formerly belonged to Maharajah 
Lai Bullam, and was resumed by Government about 
1799, and that in that year the jumma first became 
'Rs. 292. I p., and in 1803 was paid at that rate in the 
' rvame of It also appeared, that, on the 

death of Bebee Sifut, the name of BurkuUoon-Nissa 
was, OD»the 2nd of July, 1806, entered on the records 
St the jumma of Rs. 1,809 12 a. as to Suresa, A 
Rs. 292. I a. as to Kusma* The result, therefore, was, 
that, it was only from the year 1803 that the fnehals 
in ^urrsa and^ Kusma appeared to have teen held 
together at the jumma alleged. It also appeared J)y 
the Government records, that although in 
and 1793-4 the sunuds of the Mocurrerydars of the 
District had been Iralled for by the authorities, and 
•copies of 'tlie sunuds had been kept in the Govern- 
ment •Office, nao y % any sunuds relating •to the 
mehals in que^^ was to be found therJ. These 
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1854- circumstances appeared to negative the supposition o^ 

Thr'Bbkoal an ancient grant of ih^mehalsm ^uresa and KuS^tt 

Govbrhkbnt at a fixed to the ancestor of ^ow-ooI~Husm^ 

Nawab Khan. It was also a known cir<;umstance, that on 
Tafur • 

HsssBiN the' occasion of the Decennial Settlement (which was 

Khan. afterwards made (perpetual) the saltpetre mehals in 
Ttrhoot had not been incluJed. And, as the* pro- 
bability appeared to be, either that there wis no right 
to the mehals^ in Noor~ooUHusun Khan, or, that if 
there was any su^h right, that there was at'all even's 
no right to hold the mehals at the fixed jumma alleged, 
but that Government were entitled to assess them in 
the ordinary manner, the Government resumed the 
mehals. 

On the 3rd of September, 1818, a plaint waVi filed 
in the name of Burkut~oon-Nissa Begum against the 
Government, in the Patna Provincial Court, lor pos- 
session of the Numuk sayer mehals, which she claimed 
to be entitled to under a grant from former Naaims to 
Khwajah Ubd-ooUGhunee, at the fixed assessment of 
Rs. 2,101. la. ^ , 

Before the answer was put in, the claimant produced 
a sunud from Zyn-ood-deen Ahmud Khan to Khwajah 
Ubd-ool-Ghunee, of Pergunnah, Suresa. This sunud was 
to Khwajah Ubd-ool-Ghunnee to be held as "ba fur- 
stmdan," and Government took the opinion of the 
Mahomedan law-officers as to meaning of tha/: term ; 
and their answer was to the effect, that the claim* was 
invalid, as no one could claim the mocurrery alter the 
death of Khwajah Ubd-ool-Ghunee. The Collector of 
Trhoot, on behalf of the Governi|ent, by his answer, 
insisted, first* that no reliance could be pul ' upon the 
sunud adduced by the PlainiilFwhich,^ up tq the time 
of the present .suit, was not ^entered ^ in ai^y of tlie^ 
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. offices o( Xjovernment ; secondly, that if the sunud in 
^ ^^estion was admhted on the ground of its being au- the Bengal 
^. mentic, even then, the grant was liable to resumption, Gov*«wmbnt 
. by reason of the death of the original grantee, under Nawab 
the provisions of Reg. VIll. of 1 793, sec. 16; and l/oMiuN 

thirdly, that if the sunud in question was taken as a Khan. 
grant including desce*ndants, it was not worthy of 
^iog" upheld, according to the futwa of the law of- 
ficers. The reply combated the construction which 
the anSwer put upon the meaning of the sunudf and 
on the Regulatiogis which were there cited. And, with 
reference to the non-production of the document be- 
fore the resumption of the property by Government, 
the Plaintiff explained liiis circumstance by saying, 
that he had never been required to produce the sunud 
by the Board of Commissioners. The Collector, in 
his rejoinder, reiterated the reasons why he denied 
the validity of the claim, first, that the Plaintiff's 
sunud was not authentic : secondly, if authentic, the 
, mocurrery in question, owing to the death of the ori- 
ginal grantee, according to the sections 16 and 17 of 
Reg. VIII. of 1793, reverted to the State; and; 
thirdly, that by the term ^ ba furzundan being in- 

^ V 

.ftSerted in the sunud adduced by the Plaintiff, Ao title 
was made out for the Plaintiff, who was of the chil- 
dren’s children of the original grantee* 

Thp cause was then at issue, but it was not till 
Lhcemher^ 1823, that the claimant put in evidence, 
for the first time, another sunud, dated 25th Jumddes- 
oos-sanee, i8th Juloos (a.d. 1736). This document 

purported to grant Pergunnahs, Suresa and Kusnta at 
a fixed* jumma of Rs. 2,603. Khwajah Uhdrool^ 

Gh^nde as a mocurrery istimrary to continue to him 
and to his children, generation after generatjpn. 

Before the case was decided, a Special Commis- 
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sioner was appointed for the Patna Division under 
Regulation JII. of 1828; tie suit, ^ together with 
the proceedings and evidence, was transferred to that 
Court; and, on the 5th of 1829, ati order was 

made to compel the complainant to bring the cause 
to a hearing. 

On the 30th of May, 1829, the Special Commis- 
sioner pronounced his decree in the cause, dismissing 
the claim. This decree proceeded to declare that al- 
though the claimant might be a descendant Yrom the 
family of Khwajah Ubd^ool-Ghunee^ she was not his 
direct offspring ; consequently her object'on was un- 
tenable. That from the report of the Record-keeper 
of the Collectorate, it appeared; that from the begin- 
ning of 1141 Fusly, the mocurrery salt mehal of* the 
Pergunnahs in question had not been at a fixed un- 
fluctuating assessment ; the mehal sometimes appeared 
under the item of “ miscellaneous,^' with fluctuating 
assessments, and sometimes at its present jumma, and 
no copy of the snnud was ever filed in the Collec-^ 
torate, although, several times called upon to do s(^. 
and although, on the authority of this sunud, the 
claimant's possession was, somehow or other, allowed 
to continue, yet it was clear that the Collectors had- 
never looked into this matter. In the judgment of 
the Court, the claimant appeared to have no clairn to 
the salt mehals, either by the Mahomedan law; or the 
Regulations of Government. It was, therefore, * or- 
dered, that claim be dismissed, with all the costs of 
the case against her. 

After this decision had been made, it was consi- 
dered that, as' the case had bepn pending, previously . 
to the Reg. III. of 1828, it was not within th/e juris- 
diction o{| the Special Commissioner, and in 1830, it ' 
was ordered^ that the cause should be returned to the 
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^Pqtna Provincial Court. This was accordingly done, v . 
IhMl W \^ Patm PA>vinciaI Court assumed* cognizance Thb Bsnoal 
the cause in the month of Aprils 1831. In the year 
1833, the •Provincial Court was abolished, and 

the suit was transferred to the Zillah Court of the Hossein 
District of and the case was again considered 

in that Court. On the 27th of March^ 1837, the 
Cburt of Tirhooi gave judgment in the suit, and after 
observii^ that the sunuds were open to considerable 
suspicion, proceeded in thes^ teiftns : — 'independent 
of which, the second sunud which the Plaintiff has 


produced has only tlie words *Ba furzundan^ (with 
decendants) recorded in it, and has not the words 
^nuslun hdd ntislin^ zmA ^^butnun bdid butnin* (gene- 
ration after generation), and by the word ^furzundan^ 
agreeably to the futwas (law opinions) of the law doc- 
tors, copies of which are on this file, only direct de> 
scent furzundan^ustilubi^ is meant. Hence, after the 
death of direct descent of Ubd-ool-Ghunee and the ex- 


tinction of such descent, this mocurrery became re- 
iBunr.able ; but by the neglect of the Collector of that 
time it was not resumed ; and when the existing au- 
thority® took the case into consideration it was re- 
sumed. Under this circumstance, for tlie reasons 
above stated, this Mocurrerydar bas no title for its 
being relinquished ; consequently, it is ordered, that 
thg chaim of the Plaintiff be dismissed, with cost«5.” 

From ihis decree the claimant appealed to ^the 
Sudder Dewanny Adawlui at Calcutta^ aiid filed a 
petition containing the grounds of her appeal. 

The case came on before Mr. . Abercrombie Dick. 
one of .thte Judges of the Sudder Court, on the a()th 
of September f 1841, who recorded his opinicTn as fol- 
lows ; — “In my judgment, for various reasons, the 
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1854. claim of the Plaintiff (Appellant) appears a just ore.,/ 
ThiTb^oal and she is entitled to the restitution' of tli^ salt mehal 
GovE^MBNT question and the recovery of the mesne profits of 
Nawab the same. ist. The sunud of Nawab Alt Wurdee Khan^ 
iJoSSBIN adduced by the Plaintiff, appears perfectly free from 
Khan. suspicion ; because, at the time the 

sunud in question was granted, Alt Wurdee Xlhanjwas 
the Soobahdar of Soobah Behar. andly. It is quite . 
clear that Appellant and her ancestors have, by the 
means of this sunud, and the second sunud granted by 
Akmud Khan, Bahadur, regularly discharged the mo- 
currery Government revenue since 1797* srdly. In 
1804, a settlement of the salt mehal in dispute was 
effected by Ktstbundy (instalments), between the Go- 
vernment and Mocurrerydar, and, agreeably to which 
Ktstbundy, the mocurrery revenue was discharged until 
the resumption. Hence, agreeably to the Regulation 
which recognises the validity of the sunud granted for 
land by Soobahdars, it is just and proper that the 
sunud, on which there is no ground for suspicion, 
should be considered valid.” And the Court or- 
dered, that the judgment of the Zillah Court of 
Tirhoot should be reversed and the then Appellant 
put in possession of the mehals in question, and re- 
ceive the mesne profits for the year 1325 Fusly (1817, 

A. D.). 

The Appellants petitioned for a review of judjgni’nt 
which the Court rejected. The Appellants then ap- 
pealed from this Decree of the Sudder Court, and the 
Order refusing a review of judgment to England, 
After the adnjission of the appeal, the present Re- 
spondent, on the representation th^t Burkut-oon-Niisa 
Begum was dead, and that he was her grandson and . 
heir, was admitted as Respondent in the appeal. 
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• Mr. Wigraffii Q. C., and Mr. Lloyd^ Q. 0 . (with 

them Mr, ^orsyth and Mr. Maule)t for the 
Bengal Government in support of the appeal. 
The argument Jiurned chiefly upon the validity of 
the ^sunudSf and the suspicious circumstances under 
which they were produced. The principal points 
urged by the Appellants* were — 

^isst. That the right claimed in the suit was a sayer 
right, consisting of a claim to duties on saltpetre, and, 
that such*right was absolutely abolisl^ed By Ben. Regs. 
Vin. of 1793, and XXVII. of 1793, so that, even if 
the sunuds were genuine, a grantee could have ncf 
title against the Government’s right of resumption. 

Second. That the term “ da fuvBundan^ ” in the 
sunuX relied upon by the Respondent, conferred no 
title on him, as those words created a limitation in 
tail male, which terminated with the lineal heir of 
the original grantee ; it being an estate tail male 
created by the Sovereign power run out. i Macnagh- 
ten's Prins. of Mah, Law, p. 331, The Governtneni v. 
Maharajah Konwur Baboo Kerut Singh (a), Mussum- 
mala Hya-on-nisa v. Mofukhir-ol-islam (b), Prof. fF//- 
son's Glossary, voce ** Furzund/' 

• Third. That it was a fiscal matter, which the Ma- 
homedan Governments granted and resumed at plea- 
sure,^ and that as the Bengal Government succeeded 
to theae Sovereign powers the right of resumption 
followed as a matter of power vested in them on their 
assumption of the Government. The East India Com- 
pany V, Syuii Ally, referred to in vol. 2 Gleig^s Life 
of Sir T. Monro, pp. 376, 390. 

* - ^ (rt) 6 Ben. Sud Deiv. Rep, lOO.* 

{b) X Ben. Sud. Dew. Rep. 107, note. ^ 

. V-t62 
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Fourth. That the Court below improperly received 
a? evidenoe the without the proof required^-'by 

Ben. Regs. If. of 1819, sec. 28, and XIV. of i8a5> 
sec. 3, [a). * 

Mr. R. Palmers Q. C., and Mr. Leithy for the . 
Respondent, 


Contended, that the Numuk sayer mehah wi^re^not 
liable to resumption by any of the Regulations relied 
upon by the Appellants, as those Reftulati6ns had no 
application to sayer duties. Bai{lie ‘‘On the Land 
\ Tax of India^^ p. xxiv. That, even if they* had such 
a right to resume, it was barred by lapse of time 
Maha Raja Dheeraj Raja Mahatah Chund Bahddoor v. 
The Bengal Government (i), Baboo Byjnath Shhoo v. 
Government (c), The East India Company v. Oditchurn 
Paul (rf), as the evidence proved that Burkut-oon* 
Nhsa Begumy and her ancestors, had not only a valid 
title as Istimrary Mocurrerydar of the Numuk sayer 
mehals under valid grants from the Mahomedan Go- 
vernment, The Government v. Maharaja Konwur^^ 
Baboo Kenit Singh (e)s Deodutt Rai v. Oodwunt 
Rai {f)y Runglal Chowdhry v. Ramnauth Dass {g)y but 
also a good possessory title of eighty years, and that 
the Govern rnent had recognised the validity of the 
sunuds. 


{a) See also upon this point, 2 Archbold, p. 1323^^2 ^ Gihis 
V. Mke (9 Mee. Weis. 351); Goslinv Carry Scott N. K. 25) ; 
&rden v. Cowton (3 Jur. 1027) ; Martin v. Podgeris- Burr. 2631). 
And, as the vveight to be given to fresh evidence, Crease v. Barrett 
(i Crom. Mce. & Ros. 919) ; Weak d, Burge v. Callaway (7 Price, 
677) ; Thurtell y. Beaumont (i Bing. 339), 

(^)4 Moore’s Ind. App, f’ascs, 466. (0^4 Ben. Sud. Dew. Rep. 275. 
(d) Antty p, 43. (/.J 6 Ben. iMid. Dew. Rep. roo^' 
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^ Judgment was reserved, and now delivered by 
Lord Ju^stice CURNER : 

••The question in this case, is, whether the late Re- 
spondent, BHrktit^&on^Nissa Begum^ the grandmother 
of the now Respondent, Nawab faftir Hossein Khan^ 
was in her lifetime entitl^id to hold the Numuk sayer 
mehal o^ two Pergunt^hs called the Suresa and Kusma, 
wil^iit tlie District of Tirkooi, in the Province of 
Behar, in^the Presidency of Bengal^ at a fixed jumma 
of Rs. 2,063. oa. ip. The Numuk Sayer mehal is the 
revenue wiiich, bcfcfre the accession of the East India 
Company to the Dewanny^ was derived by the Native 
Governments from the manufacture of saltpetre, and 
upon the Company's acces.sion to the Dewanny they 
became eniiiled to this revenue, subject, of course, to 
any valid and effectual disposition of it which might 
have been made by the Native Governments, in so 
far as the Company might be bound by such disposi- 
tions The mode in which this revenue was collected 
before the Company's accession to the Dewanny ap- 
pq|irs to have been, that the Zemindars^ on whose 
lands the saltpetre was produced, collected it from 
the Noaneefihs or manufacturers in kind, receiving 
fiT)ni them about one-half of the produce, of which 
the Zemindars retained one-fourth, and delivered 
the remaining three-fourths, to the officers of the 
Government ; and the same mode of collection 
and division seems to have prevailed after the Conv 
pany's accession to the Dewanny^ except that the col- 
lection from ihe Nooneeahsy and the subsequent dis- 
tribution of it, was made in money acc'oriiing to the 
actual current value of Uie saltpetre. 

The^e l^cts appear from the n port ul the Numuk 
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1854- sayer mehals^ which is to be found in the papt;rs,^ 

THE Bemoal where it is* stated that previously^ to the Company's 
GovBi^MENt j^j.^,gssion to the Dewanny^ the Zemindars of Tirhtoi 

Nawab collected the saltpetre from the Nooneeahs or manu> 

HcssBrN facturers in kind, receiving, it would appear, about 

*^"^**' one-half of the produce ; of this they retained one- 

fourth, delivering the remaining three-four^thc to the 
public officers. Susequently to the accession, the 
same system appears to have prevailed, excep^ting that 
the Maliks^ or jfiroprietors, collected from the manu- 
facturers, in money, according to £he actual current 
value of the saltpetre, and they in their turn paid the 
proportion of public revenue into the treasury. 

Both before and after the Company’s accessiqn to 
the Dewannyy the Government revenue coifsisted of 
three-fourths of the one- half which was received from 


the Nooneeahs, the remaining one-fourth of what was 
so received being retained by the Zemindars, 

Such being the general outline of the rights of the 
Native Governments, and the Government of India^ 
and of the Zemindars, in the saltpetre collected by the ' 
NooneeahSy it will be convenient in the first place to 
consider how this case stands upon the evidence, 
without reference to the sunuds, the authenticity of 
which was so much discussed in the argument, and 
to some matters more immediately connected with 
those documents. 


< It appears that the fixed fumma of Rs. 2,063 oa. ip. 
to which the Numuk sayer mehal of the two Pergunnahsy 
Suresa and Kusma^ is claimed to be held, is composed 
of two parts, namely Rs. 1,809 for Pergunnahy Suresa. 
and Rs. 251 oa ip. for Pergundahy Kusmal Jt further 
appears, as to Pergunnah, Suresa, from the Wasil baky,. 
papers ^‘(thal is, papers signed by Government officers, 
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^*stating the ‘sums collected and balances outstanding), 

\ket Kisthun 4 iy of« 1803--4, and the Report of 1806, tbk BliitaAL 
•That from 1785-6 to 1803-4, three-fourths of the 
salt mehal of thi» Pergunnah (and it is obserrable that 
in the Report of 1806 these three-fourths are called ^ Hosssite 
the salt mehals) were held at a jumma^^i Rs. 1,351, K**aw. 
and were recorded at that jumma,hoi\\\xi the Decen- 
iiial^Settlemeiit book of 1789T90, and in the Quin- 
quennial Settlement of 1794-S, iu the name of Khwajah 
Mahomed Sumee, and in the boo)i:, 1799-1800. were 
recorded iu the name of Bedee Sifut, wife and heir of 
ihe Khwajah. This appears by the Wasil baky 
accounts, the Kistbundy^ and the Report of 1805-6. 

And this holding at Rs. 1,351 is carried back to 
the year 1780-1 by the Report of the iith of Au- 
gtisi^ 1824, put in by the Appellants ; and the same 
documents show, that in 1803-4, Rs. 458. 12 a. were 
added to the jumma for the one-fourth resumed mo* 
currery of Baboo Surupjeet Sing^ -and that the salt 

• mehals of Suresa were thenceforth held at Rs. 1,809. • 

^I2a. up to 1817, and were recorded in the name of 

Bebee Sifut until the year 1806, and afterwards in the 
name pf Burkut*oon*Nissa^ her daughter and heir. 

^ This is in fact the account which appears in the 
papers in the suit, it is an account, first, of the year 
1785-6, in which three-fourths of the mehal jumma 
is^stated to be Rs. 1,351, and there is '^Received as 
follows, 1,351 rupees," that is, for the year 1785-6. 

That continues again in the year 1786-7, which is 
described as ^"\mehal jumma, 1,351, annually," and 
it is also described in the bame manner in the IVasil 

• baky account for <787-8. Then in the year 1803-4 
the*** Kietbunfiy of salt mehal of Pergunnah,* Suresa*^ 
is .described , as “Tjjiree shares of* Niaamut, 1,351 
rupees" ** (I have an observation to make upon^ that 
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word Nizamuf* presently), and fourth share 458 * 

and the Report of 1806 stales, that the^ salt mehaifi* 
ol Pergunnahi Suresa iiv^ recorded in the Decennial ^ 
Settlement book oi 1119 Fusly (A.»D. i789*>9o), and 
in the Quinquennial Sett lenient book of 1202 Fusly 
(A. D 1794-5), at the jumma of 1,351 rupees, in the 
name of Khwajak Mahomed Sumee-p and in the Book 
1207 Fusly (A.D. 1799-1800), the mehals in question 
are set down at the same jumma “ in the name of 
Bebee Sifut, wife of^the Khwa/ahP and then in 1211 
Ftisly (A.D. 1804). ‘ ill the name o»f Malik Mocur- 
rerydary In the Report of the i ith of August^ 
1824, there is a statement of the jumma at which the 
Pergunnah of Suresa has been held for periods long 
antecedent to those to which we are referring. Xnd 
in that report the jumma of Rs. 1,351 commences in 
the year 1780-81, carrying it back through a few 
years beyond the period to which the Respondent's 
evidence extended. 

The same documents show that in the year 1803-4, • 
Rs. 458. 12a. were added to the jumma for the one-,., 
fourth share of the resumed mocurrery of Baboo Su~ 
rupjeet Sing. That appears from the Report of^ 1806. 

In the settlement book of 1207 /'wj/y, about 
nah^ Kiisma^ it is stated in that Report that the 
Government revenue of the s^ilt mehals of this P^r* 
gunnah in the Wasil baky of 1213 Fusly i» inserted 
at a jumma of Rs. 1,809. Then it appears upon 

the ‘evidence that the salt mehals of Suresa were 
thenceforth ^tbat is, from 1803-4) held at Rs. 1,809. 
12a. up to 1819, and were recorded in the name of 
Bebee Sifut until the year 1806, aivd afierwardi> in tlie 
name of. Burkut-^oon^Nissa^ her daughter andr l^^dlr. 
That is wl\at appears in the documents, independently 
of the sunudstjn reference to Pergunnah^ Suresa, , 
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As to Pergunnah^ Kusma^ the case as it appears upon 
• j|ie documenU ab(^ve referred to, is somewhat different. 
,.The fix^Ajumma of Rs. 254. oa. i p. for this Pergunnah 
does hot appear •upon the documents put in by the 
Respondent at any time before the year 1804, when 
it is found in the Kistbtmdy of the 21st of January y in 
that year, in connection with an allowance to Rajah 
Ijfiwdho '^ingy and a charge for impressing the seal, 
amounting together to Rs. 38, making the total pay- 
ment, for this Pergunnahy of Rs. 202. oa. ip., and then 
the Government# demands Rs. 254. ip. allowance to 
Rajah Mudho Singy at 2 per cent.; Sud-doee Rs. 26, 
MohranUy lor impressing the seal, Rs. 12 making Rs. 
38 additional, and bringing it to Rs. 292. ip., which is 
stated at the head of the document as the amount of 
the Kistbtmdy. The junima of Rs. 254. oa. ip. is how- 
ever carried* back for two or three years; the same 
thing happened with respect to Pergunnahy Kusma as 
happened with respect to Pergunnahy Sure^a. The 
^ jutnma which is contended to be the fixed is 

parried back by tlie Repot t of 18.^4, a few^ years be- 
fore the period to vvhicli the Respondent's evidence 
*liad carried it, and the payment of it was continued to 
^ihe year 1817. 

It further appear.s fron» another F^t-port of the 25th 
of May 1820, that on the 2nd of Julyy 1806, Per^ 
wannahs were issued for ejecting the name of Bebee 
SiJ^ut from the Records, and inserting in lieu thereof 
the name of Bur kut^^oon^Nissa, and for giving her the 
receipt and account as tnocurrery holder. In the 
preceding passage it is stated, *‘In accordance to 
. which tw9 Perwannajts were written, dafed the 2nd of 
Julyy \So6y one in the name of Mirea FurgUnd C/li, 
Tahstlder of Pergunr^h, Suresa, direaing ttiat agree- 
ably^ to the petition of Rampur shady Mokhtar oi^Mus- 
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sumat Bebee BurkuUoon-Nissa Begums daughter of 
Bebee Sifut^ wife of Khwajah Mfhomed Sumee, d<p- 
ceastd, the name of Bebee Sifut should be erased from, 
the Records, and in lieu thereof , the, name of Mussu^ 
mat Burkut-oon-Nissa Begum, heir of Bebee Sifut^ de- 
ceased, be recorded, and to leceive the revenue from 
her and in addition to what has been above men- 
tioned, there is a decree of 1812, in a suit brouglrt hy 
Burkut-oon-Ntssa^ against one of the Nooneeahs^ in 
which it is stated, that from the documents filed in 


the case it appeared that the mocnrrery istimrary 
(perpetual salt mehal) belonged of old to the Plaintiff, 
Burkut-oon-Nissa . as her inheritance. 


There is also a very important document, being a 
proceeding of the Collector of Tirhoot^ dated the 30th 
of June, 1813, in which, upon a lender being made to 
farm some salt mehals, including those of Suresa and 
Kusma, the Collector refused the tender, upon the 
ground, amongst others, that the salt mehals of Suresa 
and Kusma were tlie Mocurrery istimrary tenure, of 
which the jumma, apart from fanning engagement, wa^ 
in the name of Burkut-oon-Nzssa^ daughter o{\Khwajah 
Mahomed Sumee \ and there appears to have .been a 
proposal by other parties for these mehals^ at an in- 
creased jumma ; and the statement is, “ As the peti- 
tioners have presented a tender for the farm of. the 
salt mehals, at the jumma of Rs. 30, 500, and thd salt 
mehalsoi Pergunnahs, Suresa and Kusma and are the mo- 
currery istimrary tenure, of which the Jumma, apart 
from Theekadaree ^farming engagement), is in the 
name of Burkut oon-Nissd Begum, daughter of Khwajah 
Mahomed Sumee, deceased.” Tjie decision come to 
being, that the tender of the farm, therefore cannot be 
accepted.** 

This proceeding of the Collector appears to have 
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^•been adopted by the Government, as will be found by ^ . 

the report 6n.^he Numuk sayer mekaly under the date Tits BtifjBAL 
trf the 27th of October^ 1815. This is a very elabo- 
rate 'Report upon the subject of the Numuk sayer 
mehal. It refers to another report, dated the 17th Hoiisein 
and l8th of August^ .1813, in which there is this 
statement : * ‘The Collector having again submitted 
reports on the subject of offers made to engage for 


the mehals, and having at the same time suggested 
that the balances should be recovered from officers 


attached to the CoTnmercial Presidency at Patna, who, 
there was reason to believe, had been concerned clan- 
destinely in the late farm j the Board furnished him 
with instructions to the following purport, with re- 
spect to the tender made by Rogooram Bhooder^ &c. ; 
the Board were disposed to accept their offers (exclu- 
sive, however, of the mehal situated in the tnocurrery 
of Burkut-oon^Nissa and Setaram, which was included 
in their offer.'' So that the Government appears to 
have adopted the report of the Collector of Tirhoot, 
Ju 7 ie , 1813. 

.It is to be observed, however, that this same Report 
of the 37th ol October, 1815, notices a Report of a 
former Collector, of the 2nd of May, 1801, which 
stated, that the salt mehals w^ere farmed in Pergunnahs^ 
Stiresa and Kusma, distinguishing those Pergunnahs 
froix^ Tonkee, in w'hich the mehal was stated to be 
claimed as moctirrery. And, in October, 1815, it is 
, stated in the report of the Collector that “it was let 
in farm in the following year, that It was also farmed 
in Pergunnahs, Suresa and Kusma ; in Tonkee it was 
claimed 51s* mocurrer'f\^* making a distinction, there- 
fore, Between it being farmed in Suresa and Kusma, 
and its being claimed sls enocurrery in Tonkee ^ 

It is 'to be observed, also, that the Report of nhe 

V — 63 • 
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1820, states, that in the Settrlement book 
Thb Bbhoal of 1211 Ftlsly^A. D. i8o3>4), a fourth sh^re of the sa!it 
^ mehalf the resumption of Baboo Surupjeet Sing^ is rc- 
^AFUR the khas tenure, at a jumma of Rs, 458. 12a. 

' Hossbin It is further to be remarked that there is not in 

evidence any Wasil baky account of that year or the 
following year, and that the report of 1824, which 
purports to be founded on the Pareenah and AfncKtat 
dufter papers, shows the jumma of the salt mehals, 
both of Suresa aind Kusma^ to have been fluctuating 
as to Suresa up to the year 1780*, *and as to Kusma 
up to the year 1795. 

Again, it is to be remarked, that in the Settlement 
books of 1789-90 and 1799-1800, Bebee Sifui \s de- 
scribed as farmer of the Numuk sayer tnehaL The 

description in the Settlement books is, ‘‘Farmer, wife 

of Khwajah Mahomed Sumee Mocurrerydar,*' And 
she is also mentioned as Theekh^daree^ and not Malik^ 
in the proposed Theekh^daree jumma of 1799. 

In the argument on the part of the Respondent, 
some reliance was placed upon the alleged discrepagcy' 
between the Collector’s Reports of 1820 and 1824 ; 
the Report of 1820 stating, that there had r been an 
increase in the jumma^ and the latter part of that 
Report stating, that '‘no increase or decrease ever 
appears to have taken place in the mocurrery jumma 
in question, and in the flies in question, copy of the 
sunud does not appear*” But the difference between 
these Reports does not appear to their Lordships to 
be entitled to much weight, for the Report of 1820 is 
based on the records of the Collector’s office, and does 


not refer to the Amanat dufter papers. And, be- 
sides,* it seems to be confined to the period s»ibstequent 
to 1789*, and not to have expended back to the earliei 
p/eriods to* which the Report of 1824 is addressed. 
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seems probable that there would be no accounts in 
tfie»Collector*S’Office^)f a Hate prior to 1789. 

•* Their Lordships feel that it would be difficult, upon 
the materials to which they have already adverted, to 
arrive at any satisfactory conclusion upon the ques- 
tion before them. On the one hand, the proceeding 
of the ••Collector in 1813, adopted, as it would seem, 
by ♦he Government, affords very cogent evidence that 
the salt mghals of these Pergunnahs were always held 
at a fixed jumma. And the other documents fix the 
amount of the jumma at which they were held for a 
considerable period. But, on the other hand, the 
Report of 1824 shows the jumma of these mehals to 
have ^en fluctuating in more early times. It was, 
indeed, urged on the part of the Respondent that no 
credit ought to be given to the Report of 1824 ; that 
its discrepancy from the Report of 1820 of itself dis- 
entitles it to credit ; and that it is, moreover, a docu- 
ment compiled in the office of Government from 
m'aterials which have not been authenticated or even 
' prciduced in the cause. It has been already observed, 
that but little weight can, in the opinion of their 
Lordshipsp, be attached to the discrepancy between 
tl^ Reports of 1820 aud 1824. And, before yielding 
to the Respondent's other objections to the Report 
of 1824, it is material to consider the nature and 
histoiy of the documents on which that Report pur- 
ports to be founded, and how the statements coii- 
• tained in it are affected by the other evidence in the 
cause. 

This Report is the report of the Record Keepers 
of the Collectorate of Tirhoot, and it purports to .con- 
tain a cfetailed account, taken from the Amanat jiuf ter 
papers of the jumma of these mehals^ as to Suresa, 
from 1736, the date of the earliest of the sunuds, 
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which we shall presently refer ; anti as to Kusma from*^ 
1762, an account which is also to^ be found in the 
answer of the Government, and in the letter of thfef- 
Collector of Tirhoot to the officiating' Comnjissioher of 
Revenue, dated the i6tb of June^ 1831. 

Now the Amanat dufter was, an office for the Hc- 
posit of revenue records during the Mahomedgn rule, 
and the Amanat dufter records are referred to in the 
Report of 1813, on the affairs of India (the 5tb^ Report). 
These records wete, as their Lordships have ascer- 
tained by inquiries which they ha^e caused to be 
made, transferred to the officer of the Board of Re- 
venue at Calcutta^ and the Report of 1824 speaks of 
the Amanat dufter papers, and also of the Parynah 
papers (other old records ), to which it refers as having 
been received from the Board. There is every reason, 
therefore, to believe, that these papers were in the 
office in which the Report of 1824 was compiled, and 
were derived from the proper custody. But still the re- 
sults derived from them may not have been correctly 
deduced. And with a view to this question it is m?- 
terial to look at the other evidence in the cause. 

Upon examining, then, the other evidence; it ap- 
pears, that all the documents which the Respondent 
has produced, whether Wasil baky papers (that is, pa- 
pers signed by Government officers, stating the6ums 
collected and balances outstanding), or Kistbutfdies 
given by the parties to Government, so far as they 
go back, agree with the details taken from the Amanat 
dufter papers. But the Respondent has produced 
evidence as tp only so far back as 1785, and 

as to Kusma only so far back a& 1802-4. As far as 
the evidence, goes back, there is no disagreement be- , 
tween tlie Wasil baky and Kistbundy documents on the 
OKC hand, and the Amanat dufter papers on the other. 
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is in the more early period to which the Wasil baky 
and Kisthun 4 y papers do not extend, thaf the differ- 
*ence in the amount of the jumma is to be found, and 
as to that period the Respondent has produced no 
evidence. The importance of producing such evidence 
cannot have been overlooked by the Respondent, for 
the statements of the Report are at variance with the 
c^isleiice of the fixed jumma contended for ; and the 
opportunity of producing the evidence was not want- 
ing; for the Report of 1824 was filed in Court, in the 
month of chat year. And long after that 

period, when the cause was heard before the Zillah 
Judge, in 1837, a great mass of evidence was produced 
on tj^e part of the Respondent. 
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In this state of circumstances, their Lordships feel 
that it is impossible to disregard the Report of 1824, 
and that the most which could be done wjth refer- 
ence to that Report would be, to send the case 
back for further inquiry, if, upon the whole evidence 
taken together, no satisfactory conclusion could be 
\rrived at. • 

This^ brings us to the consideration of the sunudsy 
^and the matters more immediately connected with 
theqi. It appears, from the year 1816, the subject of 
the salt mehals was much considered by the Govern- 
meat of India ; and the inquiries as to the salt mehals 
of*these Pergunnahs were set on foot by Mr. Deane, the 
Commissioner of Behar and Benares, Some docu- 
ments were produced on the part of Burkut-oon-Nissa 
upon the occasion of this inquiry, and it was con- 
, lefided •qn the part of the Respondent that both the 
sunuds^ii^ question were, or, at all events, that, one of 
them was, at this time produced to Mf. Dgane. The 
letter of the 27th of February 1817, w^is relied upon 
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in proof of such production. It is a letter ‘addressed 
by the acting Secretary of Tirhooi^io Sijr. Kennedy 
the Superintendent of the Numuk sayer mehal^ and it is 
in these terms: “Sir, The Commissioner haying had 
before hun the case of the Numuk sayer mocurrery in 
Pergunnahs^ Suresa and Kusma^ and also in Nagurbusee 
in Zillaht Tirhoot^ and being of opinion, as well ,from 
the documents produced by Noor-ool-Husun Khan^ 
the heir of BurkuUoon-Nissa Begum\ in whose name 
the mocurrery is held* as from the nature of the mehal 
itself, that the original mocurrery ^uHud said to have 
been granted to Ubd^ool Ghunee^ if authentic, was not 
intended to be perpetual, and cannot be binding on 
Government, and that the continuance of the mehal 
to his successors was never confirmed by or notified 
to Government, and that it ought consequently to 
have been resumed on the death of the first incum- 
bent ; I am directed to desire that you will resume 
the Numuk sayer comprehended in the said mocurrery^ 
and proceed to make a settlement thereof, in confor- 
mity to the general rules with which you were fur- 
nished on the 30th of December last in regard to the 
Numuk sayer.'' 


It was contended on the part of the Respondent, 
that it appeared from that document that either bol;fi 
the sunudsj or one of them, were or was produced. Bnt 
when the document comes to be examined, it is found 
that Che document was merely to refer to an original 
mocurrery sunud as having been said to have been 
granted to Ubd-ooUGhunee. The expression is, that 
he is of opinion^ “as well from the documents pro- 
duced as , from the nature of the mehal itself, lhajt the 
original mocurrery sunud said to have been granted to 
Ubd-ool-Ghunee^ if authentic, was notintendedto.be 
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perpetual.’*’ It refers, therefore, to an allegation hav- 
• ing been pf the existence of such#a sunud, and 

••not to any such sunud having been produced. And 
the examination .of BurkuUoon^Nissa^s Vakeel proves 
that no such sunud was then produced. Tiiat exami- 
nation is as follows : “When, according to Section 25, 
Regulation XIX., 1793^ a proclamation was issued 
malting, tor sunuds, why did you not then produce your 
alleged mocurrery sunud on which you found your 
claim f' The answer is, “Ther^ was no notice or 
proclamation issued in the name of my client ; con- 
sequently, the sunud was not produced showing, 
therefore, that dt that time the sunud was not pro- 
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duc^d. 


Under these circumstances, the Government, in 
February^ 1817, resumed the salt mehals of these Per- 
gunnahs And here the matter appears to have rested 
until July in that year, when an instrument was regis- 
tered purporting to be a sunud of the year 1745, under 
the seal of Zyn-ood-deen Ahmud Khan, This instru- 
^ment is in these terms : — ^'Mootsuddies present and 
•future, of Peggunnah^ Suresa Surkar Hajeepoor^ ap- 
pendant to Soobah Behar. Be it known to you, it is 
come to knowledge that the salt villages pf Pergunnah 
aforenamed, bearing assessment of Rs. 1,809 
Dually, agreeably to sunud of former Nazims, is an 
iitimrary mocurrery grant 'or a. grant in perpetuity, 
on a fixed jumma) in the name of Khwajah Ubd^ool* 
Ghunee, with descendSmts; consequently, the estate 
jn question, bearing assessment as aforenamed, has 

been continued and confirmed as before, from the 

• • 

nSP Fuslv, to the Khwajah aforenamed, and ^descend- 
ants. You are hereby desired, that on account of 
abzvab (cesses), behri&t and furmayushat (presents or 
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orders) i-purguqaiee, 8 cc., you will make tio demand*^ 
whatever, op cause any interferenc^t witji and in the' 
estate in questiooi so that t^e Khtoaf^h aforenam^di^ 
by paying the fixed assessmeit to Government, might 
enjoy the mocurrery in. question.” 

It is to be observed, therefore, that this purports to 
be a sunud confined to Suresa entirely, aqd /:o be a 
confirmation of a previous grant of the salt mehal bf 
Sureittf ill favour of Khwajah Ubd^ool-Ghunee^ and his 
decendants, at a pelpetual fixed jumma of Rs. 1,809. 
But no such previous grant was then*" registered. The 
registration of the sunud of 1745 was followed by a 
petition presented in March^ 1818, for a reconsidera- 
tion of the case. But nothing appears to have 4>6en 
done upon this petition; and the next step in these 
proceedings appears to have been that of the 3rd of 
September y 1818, when the plaint in the suit was filed 
by Burut-oon-Nissa Begum, for the recovery ol the 
salt mehals of these PergunnahSy with mesne profits 
received by the Government. 


Up to this time there is no trace upon the evidence 
of any sunud having been brought forward, except the 
alleged sunud of 1745. It is true, indeed, as was* 
pointed out on the part of the Respondent, that the 
plaint speaks of ^'sunudsP The language of the plaint 
is, ‘*My client^s great grandfather came from Cash- 
mere to this country, and established a saltpetre fac- 
tory, and, under considerable outlay, established and 
obtained salt mehals in the Pergunnahs aforenamed, 
and obtained from the former Nazims istimrary mo* 
currery sunuds for the same, as a grant to himself a'nd 
posterity.” No doubt, therefore, the plaint rejfer® to 
one of the^sunnds; but it is to be observed, that the 
plaint does not specify the sunuiis, and it is clear that 
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if the Respondent had any title, it could be by sunud 
*only ; and tltj^re imist be more than one sunudy as the Tas BIcnuai 
•alleged sunud which had been registered, extended 
onlyto and was, moreover, a sunud of confir* 

mation only. It does not appear, therefore, that any 
reliance can justly be placed upon this expression in 
the pl^nt. 

•The suit appears to have lingered ^for some time 
after its^institution. But in March^ 1S19, the alleged 
sunud of 1745 was produced to \he officer of salt 
mehals, and this Was followed by a proposal for com- 
promise in Mqyt 1819. I do not think it necessary to 
go through the document. It appears that there 
was ^ts proposal of compromise. This proposal was 
communicated to the Board of Revenue by a letter 
dated the 16th of yuly, and was rejected by them by a 
letter of the loth of August^ i8iq. These letters are 
of 6om$ importance, as a good deal was said upon the 
subject of them in the argument* 

The letter of the i6th of /w/y, 1819, contains this 
paragraph : — “I have the honour, likewise, to forward . 
to your Board herewith a copy of the plaint filed by 
the Macurrerydar in the Patna Court, upon an exami- 
liation of which, together with that of the original 
sunudi which accompanied my letter of the 28th of 
Marfih^ it will be for your Board to decide whetheV it 
*ma]^ not be more advantageous to the interests of 
Government to relinquish the Pergunnahs in question 
' on the terms offered, than to run the risk of the 
Plaintiffs obtaining a decree in Court, which would 
unquestionably be followed by a demand ^of restitution 
•of all that*! have hitherto collected, and perhaps by 
, an aAtioo for „dam^es in having attacl\ed the tnehal 
" unjustly. The question,of right on thftir patt rests, I 
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conceive, entirely on the validity of the- stMud, of 
which I have already expressed my doi^ts ;.'for it is 
a circumstance certainly liable to create su^tciooi> 
that at the time Mr. Deane calieiL on the 
Mekhtar (Meer fuafur Shah) to produce any docu> 
ment he might possess which would tend to support 
or establish her claims, the sunud, the most important 
document he could bring forward, was not produced, 
and stated by him not to be found ; yet from the 
date of registry affixed to it, compared with the date 
of the Commissioner’s order to me, on the subject 
of the resumption, your Board will perceive that 
there is not a greater difference than two or three 
months.” 

Then the letter of the loth of Auguat, i8ig, is in 
these terms “ The Ntmuk sayer mehal of Pergun- 
nahs, Suresa, Kusma and Nagurbuses was formerly 
held under a mocurrery and istimrary sunud Ixy Ubd- 
ool-Ghunee, from whom it descended to the late 
Burkut-oon-Nissa Begum : after whose death, in con-' 
sequence of no valid title having been produced by 
her heir, the mehal was ordered to be resumed by the 
late Commissioner ; but since that time the heir has 
produced a document purporting to be a Sunud, under 
the seal of Zvn~ood~deen Ahmud Khan, which confirms 


to Ubd-ool Ghunee, 'ba furzundan,' a former mocurrery 
and istimrary grant said to have been made to ^ the 
above person. There is nothing in the sunud itself 
which leads one to suspect its being a forgery ; but 
its not having been produced with the documents 
brought forward when the late Commissioner called 
for the titles of the heir of the hate Burkut-oou’ltissa 
Begum, afhn^ds strong grounds for suspecting the va> 
lidity of 'it.” Then he goes on to staje other grounds 
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which might lead to suspicion of the validity of the 
'document. • • 

•* These letters were relied on by the Respondent as 
e^dence that not«only the alleged sunud of I745i 
also the alleged surmd of 1735, bad then been pro* 
duced, and they w^re relied upon also upon this 
ground, ^ that the letter of the loth of August, 1819, 
nefdirs not only to Nuntuk sayer mehal of Suresa, 
but also to that of Kusma, which is not mentioned in 
the alleged sunud of 1745. But ft is observable, that 
the letter of the it)th of August, 1819, is in answer to 
the letter of the 16th of July of that year, which clearly 
refers only to the sunud of 1745, and that the letter 
of tl^e^ loth of August, when it refers to what had 
been produced, refers to that sunud only. It says, 
" Since that time the heir has produced a document 
purpor^ngto be a under the seal of Zyn-ood- 

deen Ahmud Khan," which clearly is the sunud of 
1745. And the reasonable interpretation of tbe part 
of that letter which refers to Kusma, seems, there* 
(pre, to be, either that Kusma was considered to be, 
included in Suresa, or that the passage referring to 
Kusma,, had reference to the claim which had been 
*^nade, and not to the evidence which had been ad- 
duced in support of it. The question of the validity 
of (he sunud must indeed at this time have been 
deemed to be of littb importance, as the Government 
ha2 been advised that the grant produced, whatqyer 
it may have been, determined. 

The proposal for compromise having been rejected, 
the suit proceeded. Tbe Government put in their 
• answer, .V which they insisted, amongst, other things, 
that th«h^M»t^//.produced (meaning, as clearly ’appears 
by the context, the sunud of 1745) coukl not be 
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relied on. The Respondent replied, and, in the reph* , 


Thb Bbnoal cation, undoubtedly referred to some su^ud different 
,, from that of 1745, and containing more extensive 

NaWAB urnrile rtf iiihsarif an/*«a Ritf efSIl flxAKA urao via 
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from that of 1745, and containing more extensive-' 
words of inheritance. But still there was no men* 
tion in terms of the suttud of 1735. When, however, 
the cause was at issue, the first document produced 
on the part of the Respondent was an instillment 
purporting to be a sunud of the year 1735, underHhv 
seal of Mahomed Alt Wurdee Khan. 

1 

In the Respondent's case we have that sunud, and 
it is in these terms—" To the officers present and 
future of Pergunnahs, Suresa and Kusma, Surkar, Ha- 
jeepoor, Muyaf, Sooha, Behar, be it known. As the 
honest Khwajah Ubd-ool-Ghunee has established ^ salt 
mehals in the Pergunnahs aforementioned, and has 
brought Qulumee Shorah (saltpetre) into use, and has 
petitioned that some arrangement may be 'maLde, so 
that he might pay the yearly revenues to Government, 
and enjoy the profits himself, and his posterity after 
him, generation after generation, and which arrange- 
ment should be free from,’ and not susceptible to, any 
change or alteration in future : adverting, therefore, to 
his right and to his good management, the mshal in 
question has been settled at an equal and fixed yuMwa 
of Rs. 2,063. iP'i name of Khwajah Ubd-ool- 

Ghunee o&o. mocurrery istimrary, fixed (permanent) 
tenure, to continue to him and to his children and 
dependents (relatives) in perpetuity, without any spe- 
cification of name or division, so that himself and 


his children and dependents (relatives), generation 
after generation, might possess and enjoy the mehal 
in question to their full and entire satisfaction, and 
pay yearly tjie mocurrery jumma inta the Crovetn- 
ment Treasury, -and enjoy the profits. , The Khwajah 
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aforenamed, and his children and dependents (rela* 
‘tiVes), being considered as fixed Mocurrengt Istimrary- 
^’dar-, should suffer no change and alteration in the 
tenure, and also hu subject to no increase or any other 
demand for cesses, requistions (as presents), and 
hehree (charge for any requisite expenses, &c).” 

It may as well be observed here, that the Oovern- 
iieat had been advised, that the sunud of 1745 did not 
contain words of inheritance sufficiently ample to carry 
the property to the descendants o& Khwajak Ubd-ooU 
Ghuttee, and that that circumstance had been com- 
municated in the meantime to the Respondent, and 
that communication had been made anterior to the 
production to this sunud of 1735. 

That document being put in, there can be no doubt 
that this instrument, is genuine, was sufficient to en- 
title Burkyt-oon-Nissa to the salt mehal of these Per- 
gunnahs. That has not been denied at the bar. But 
this cause was first tried before a Special Commis- 
sioner, and he discredited both this alleged sunud and 
^the alleged sunud of 1 74$. And, it having afterwards 
appeared that the Special Commissioner had nojurii- 
dictioy, the cause was again tried before the Judge of 
the Patna Court, who arrived at the same conclusion 
as to the authenticity of these alleged sunuds. Upon 
aq appeal from this last decree, however, the Judges 
of the Sudder Court have held these alleged sunuds to 
be valid, and we have now to determine between these 
conflicting opinions. 

That these alleged sunuds have been brought for- 
ward under circumstances of very grave suspicion, 
aUmits * of no question. But to reverse the Decree of 
a 6ot\rt upon the ground of suspicidn mereiy, would 
be , going much too far. There are,.hdwe\ier, facts in 
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this case which appear to their Lordships to be irre- 
conctleable with the authenticity of /;hese sunuds. As 
to SuresUf the alleged perpetual iumma iS| accordiog 
to the sunud of 17451 Rs. 1,809; JbuL according to 
the Respondent’s own evidence (without reference to 
the doubt thrown upon it by the Report of 1824), the 
iumma of the three-fourths up to 1803*4 was Rs. 
L35if and in 1803, Rs. 458. 12a. were acided ^ot 
the one-fourth resumed mocurrery of Baboo Su- 
rupjeet Sing^ thus making the total jumma to amount 
to Rs. 1,809 There is no explanation of this 

difference of 12 anas in the amount of the jumma. 
But there are still more important considerations 
affecting this resumed one-fourth. The Respondent’s 
position is, that this one*fourth was one*fourth of the 
Government revenue granted out to Baboo Surupjeet 
sing for life. But the grant to Baboo Surupieet Sing 
was, or appears to have been, at least, in the year 
1763-4. And if there had been a previous grant in 
1735 or 1745 of the entire revenue, at Rs. 1,809, 
how could the one-fourth granted in 1763-4 amount to^ 
Rs. 458. 12a., the one-fourth of Rs. 1,809 being only 
Rs. 452. 4a. ? It thus appears, that this resume^ one- 
fourth was not one-fourth of the Government share, 
and this is confirmed by the Kistbundy of 1804, in 
which the fourth is mentioned as a fourth share, in 
contradistinction to the three shares of Nisamut, 
Again, in the Amanat dufter papers relating to the 
fourth share of Baboo Doorg Begah Sing and Baboo 
Surupjeet Sing, the mocurrery jumma of the salt 
mehal of the fourth is set down at Rs. 125 only, and 
a subsequent sutmd, in which it wa,, recorded, at Rs. 
435, was ..set aside, as not corresponding with /hcse 
Amanat dufjer papers. And it would appear, there- 
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^•fore, that if the jummaoX Rs. 458 was paid to ^0^00 ^ , 

'Surupjeet Sin^, ^ which, however, no evidence has Tmb tturMi. 
J»een given on the part of the Respondent, it must ®®'^*^***'^ 
have ' been oo ps^jd in increase of the jumma at which 
he held, and by an arrangement with him quite inde* Hossbm 

pendent of the jumma which he paid. As to Per- *^''*’*' 

gunmh, Kusma, too, the payment of the revenue to the 
government appears to have been commenced only 
upon the resumption from' Rajah Raj Bullub, in 1803. 

And if 'there had been a previous grant of the salt 
mehal of this Pergunnaht at Rs. 254. oa. ip., how is 
it to he accounted for that in the Kisthundy of 1803, 
the Respondent submitted to be charged with the 
ailo\^nce of Rs. 26, in favour of Raja Madho Sing, 
and also with other charges which are contained in 
that Kisthundy ? 

These, ^nd the other facts of this case, lead their 
Lordships to the conclusion, that the of 1735 

and 1745 are not authentic. They are the docu- 
. ments on which the Respondent has alleged the istim- 
rary tenure to be founded, and having alleged it to 
rest upon them, and having failed to make good that 
allegation, he must abide by the failure, and is not, 

*»in our opinion, entitled to resort to any presumption 
which possibly might otherwise • have been made, 
althjough it would be difficult to raise a presumption 
on a question of this nature, the question being, not 
whether the mehal is rent free, but whether a rent 
admitted to be due has been permanently fixed. 

Having arrived at this conclusion as to the validity 
of the suntids, it is unnecessary for their Lordships 
.to*gpve*any opinioq upon the questidns which were 
discHSsid ill argument, whether the* Numuk sayer 
'mehals has been wholly abolished, qnd wjielher the 
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Government have, in any event, the right to resume • 
Th& BtNGAL by virtue ot their Sovereign pow^r. Their Lord-* 
GovBRKMBNr gi^jpg gjye QQ ^pjjjjQU those points. The Judges « 

?AFuir Sudder Court appear, however, to have const- 

HossBtN dered that the question in this case was set at rest by 
the Decennial Settlement, that the settlement then en- 
tered into with the ancestor of the Respondent became 
permanent and perpetual, under Reg. Vlll.^of 1793. 
But that Regulation seems to their Lordships to relate 
to the land revenue, tand to settlements concluded with 
the actual proprietors of the soil, and to have no rela- 
tion to the Ntimuk sayer mehalsy or any settlement 
made in respect of -^it with persons who were not pro- 
prietors of the soil, and neither the late nor the pre- 
sent Respondent appears to have been proprietor of 
the soil. Our opinion, therefore, differs from that of 
the Judges of the Sudder Court upon this poi,nt. 

It has not escaped their Lordships’ attention, that in 
one of the precedents cited in this case, it was inti- 
mated that the words Mocurrery ” may import perpe- < 
tuity. But their Lordships apprehend that, although ij 
may Iiave that import, this is not the necessary mean- 
ing of the word, and they are satisfied that, as ,used in 
the documents in this case, it has not that import. 

Upon these grounds their Lordships’ recommenda- 
tion to Her Majesty will be, to reverse the Decree^ of 
the Sudder Court, and the subsequent Orders founded 
upon it, and to restore the decision of the Paina 
Court, dismissing the Respondent’s claim, with costs. 
But thir Lordships think that the case has been in- 
volved in so much obscurity by the proceedings on 
the part of the** Government and jts officers, that th^re 
was enough to justify the appeal from the De(;rec of 
the Patn(( C6uri,. and that no costs ought to be given 
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/subsequent to that Decree* I am not sure whether 
the costs have ndt been paid, and, if so, they must be 
Vefunded and set right. 
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In re The Nawab of Surat. * 

OnJ>etitton from Bombay. 

T HIS was an application for leave to appeal against 

an adjudication of the Governor of Bombay^ founded ^ ^ 

on an* award made under an Act of the Legislative An Act of 

Council of India j No. 18 of 1848, for the administra- ture of 

tion of the private estate of the late Nawab of Surat^ No.iSof 1848, 
^ , empowered 

which arose under the following circumstances ; — The the Governor 

Petitioners were Meer Jafur Alee^ the son-in-law of 

Meer Ufzooloddeen Khan^ the late Nawab of Surat. ^x\A. 

lather of Zeeoon-nissa Larlee Begum and Ruheemoon- estate of the 

nhsa Begum, infants (the grandchildren of the late it^ 

Wcis by soc* 

♦'Present: Members of the Judicial The Lord tion2'^cn- 

^usticc Kifight I 3 ruce, the Right Hon. Sir Edward Km., the acted, "that 

Lord Justice Turner, the Right Hon. Sir John Patteson, Knt., and said Governor 

the Right Hon. Sir John DodvSon, Knt. of Bombay in 

Councilin 

" • respect of the administration to, and distribution of, such property, 
from the date of the death of the said Nawab, should be liable to be 
* questioned in any Court of Law or Equity." No provision was made for 

an appeal from the Governor’s decision. In pursuasce of the power 
conferred by this Act , the Government agent at Surat, to whom the mat- 
ter was referred, made an award distributing the estate in certain .shares, 
among the heirs of the deceased, which award was confirmed by the Go- 
vernor in Council. 

Upon an application by a claimant dissatisfied with the award, lo the 
Judicial Committee, for leave to appeal *from the Governor in Council'.s 
^ confirmation of •the award : Held, thaU the award was not such a judicial 
• * act.as to come within the operation of sec. 3 of fhe Statute, 3rd & 4th 

* Will, IV., c. 41, or the 7th & 8th Pi#Z., c, 69, and could not be enty- 
tained by the Judicial Committee withoM a spArial reference to them by 
the CroWn, under fection 4 of the Statute, 3rd & 4th Will, IV., c. 41.. 
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> 854 - NawabJ, .axid Ameer- oon-nissa Begum, iAit widow of 
the deceased Nawab. ' ' 

In RE 

The Nawab It appeared from the petition^ that Meer Vfzoolod* 
deen Kkan^ from the year 1821 until his death, enjoyed 
the ^dignity and immunities of Surat with the sanction 
of the British Government in India^ under the pro- 
visions of certain articles of agreement, entered into 
on the 13th of May, 1800, between the East India 
Company and Nus^seeroddeen Khan, the father of £//*- 
zooloddeen Khan, whereby, in consequence of his sur- 
rendering up to the East India Company the civil and 
military government of Surat, it was provided, that 
he should continue exempt from the jurisdiction of 
the Courts of Justice, and should be at liberty to 
dispense justice over his relations or servants. Meer 
Ufzooloddeen Khan died on the 8ih of August, 1842, 
leaving no son surviving him, and the title was de- 
clared extinct, and the property taken possession of 
by the Government, On the 26tli of August, 1848, 
an Act of the Legislature of India, No. XVIIL, entitled, 

’ “ An Act for the administration of the estate of trlie 
late Nawab of Surat, and to continue privileges to his 
family,^’ vi^as passed, which invested the Government 
of Bombay with power to administer the private estate 
of the deceased Nawab, and after settlement and pay- 
ment of the claims against the Nawab, at the 'time 
of his death, to make distribution of the remainder 
akiong his family. Among the claimants to the pro- 
perty, . as heirs, were the Petitioner, Meer fafur Alee, 
and his two daughters, who claimed the whole estate. 
The agent for the Government, Mr. Frerp, to whom 
the matter was referred, by his award, was of opinion, 
r that there was no proof of a custom in the "family ot ' 

the late Nawab, by which his children were exclu- 
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^•sively entitled to the whole property, and that it was * 854 - 
not proved thjit it was the intention of the date Nawab uTre 
to constitute any particular person to the exclusion Surat* 

of those who would be heirs under the rules of the 

Mahomedan law of succession ; and he, therefore, 

^ decreed that the property should be divided into 

sixteen shares, and awarded eight shares to Meer 
Aleevs two daughters, and the other eight 

shares among the other relations of the deceased 
Nawab. • 

The Petitionef, Meer Jafur Alee, on behalf of 
his daughters, appealed to the Bambay Government 
against the above award, insisting, that it was against 
the [ate NamaVs intentions, on the 27ih of July^ 

1853, the Government of Bombay informed the Peti- 
tioner that, on a full consideration of the appeal pre- 
ferred by him on behalf of his daughters, against 
Mr. Frere's decision, they had, under section 2, of 
Act 9, No. 18, of 1848, adjudged the succession as 
• follows: to his daughters, four shares each, to the 
^awaVs widows, one share each, and to the two great 
grandsons of the NawaVs great grandfather's brother 
in the^ male line, three shares each, and thus con- 
*• firmed the award. After an ineffectual application to 
the Board of Directors of the East India Company for 
a Review of the case, the Petitioners presented a 
petition to Her Majesty in Council for leave to appeal, 
and for a reference of the petition to the Judicial 
Committee. The petition was in the ordinary form, 
but the Registrar of the Privy Council being doubtful 
whether it was within the provisions of the Privy 
■ Council* Act, 3rd and 4th Will, IV., c. *41, sec. 3, the 
presei^t application was made to tITeir Lordships for 
leave to appeal. 
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The Solicitor-General (Sir Richard Bethell)^ and , 
Mr: Ayrton, supported the irotion.. 

We insist that the confirmation of the award by 
the Governor in Council, under section 2, 6f the Act 
oi the Legislature of India, No. 18 of 1848, was of a 
judicial, and not a Sovereign character, and the pro- 
per subject of an appeal to the Queen in Ccmifcil. ^It 
was similar to the judicial functions formerly exer- 
cised by the Governor-General, under the pbwers of 
the Statute, 21st Geo. III., c. 70, sec# 21, from whose 
award or decision an appeal to the King in Council 
was as of course. The jurisdiction of the President 
and Council, as a Court of appeal, was abolished by 
Statute, 37th Geo. III., c. 142, sec, 18, and 
bay Charter founded upon that Act provides for an 
appeal to the King in Council from the Supreme 
Courts, thereby created. Statute, 47th * Geo. III., 
sess. 2, c. 68, Sec. i, empowers the Bombay Govern- 
ment to make laws and regulations for the good 
order of the town of Bombay, but an appeal is given 
by sec, 2, So Bom. Reg. IV. of 1827, ch, 23, cl. fb 
{Bom. Code, p, 159), expressly provides, that therts 
shall be no bar to the full and unqualified exercise 
of Her Majesty's pleasure, in receiving or rejecting 
appeals from the Sudder Courts, Although it is en- 
acted, that the award is not to be questioned in any 
Court of law or equity, yet that cannot deprive a sub- 
ject of the right of appeal to the Sovereign, There 
are no restrictive words taking away an appeal, and 
we insist that an appeal lies to the Judicial Com- 
mittee as now constituted, the same as an appeal lay 
from the^ President and Council to the King in Coun- 
cil, before the passing of the Statute,' 37th deo. III., 
c. 143. Yhe recognition of th«i’ Soverfeign character 
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of the Nawah of Surat, and the exemption of hi^elf, 
family and servants, by Bom. Reg. II., of 1827, in m 
’ sec. 21. cl. 2, from the cognizance oft he Civil Courts s^orat.* 
of Justice, are sot unfrequent in India. Bom. Reg. 

XVII. of 1827, sec. 29. cl. 2. The fact of the Go- 
vernment making the. Nawab, as it were, solitus lege, 
has qreated this anomalous position.— [The Lord Jus- 
tice Knighl Bruce : Does any objection arise upon 
that pqint ? Is not the question confined to this, — Is 
the award such a judicial proceeding as comes within 
the appellate jurisdiction of the Judicial Committee, 
conferred upon them by the 3rd & 4th Will. IV., 
c. 41, sec. 3? which authorizes them to entertain 
appeals from any “determination, sentence, rule, or 
order of any Court, Judge, or judicial officer.” It it 
is not embraced in these words as a judicial, act then 
we can only entertain the matter by a special refer- 
ence to us by the Crown, under the fourth section of 
that Act. Under that section the Crown has power 
to refer any matter to the Judicial Committee for 
4heir advice. ]— An appeal was entertained by this 
jCourt from an award made by the Bombay Governor 
in an analogous case of heirship. Luximom Row Sada. 

' sew V. Mttllar Row Bajee {a). This is clearly a judi- 
cial act. It was a tribunal established by an Act of 
the Legislature of to determine rights of heir- 
slyp, and in this country the entry of it might be 
brought up by certiorari. The Queen v. The AberSare 
Canal Company {b) Even if a Statute directed a 
Court to hear and finally determine, it does not, in 
the absence of express words, take .aw'ay the cer- 

■ tiorari, a*s it is, in the language of Lord Kenyon “a 

• ^ 

\ • (d) 2 Knapp's P.^C, Cases^ 6o. (^) 14 Q. B, Reps.gB54. 
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« 8 s 4 « beneficial writ for the subject.” The Kinff v. yukes (a). 

Ik re The Act of 1848 was never intehdedr to interfere with 

Surat!" appeal to this Court, which has more * 

extensive powers than the Court of 'Queen’^ Bench. 

The Lonl Justice KniGHT Bruce : 

The late Naioah of Surat, having been placed in a 
peculiar position with reference to the Govere?nlent of 
Bombay, by reason of the consideration shown him by 
that Government, ir consequence of right of" Sove- 
reignty, which, whether theoretically by delegation, 
or otherwise, he had in fact substantially exercised ; 
he was placed, I say, in a particular position by law 
with reference to that Government, and to a certain 
extent, to use the expression of the Solicitor-General, 
was "solitus lege,” himself, and placed as a law over his 
immediate family and dependents ; a state of things 
w'hicii existed at his death. Some difficulties appear 
to have arisen upon that event j and in consequence, 
some years after his death in 1848, an Act of the 
Supreme Legislature of India was passed to this effect: 
it is entitled “An Act for the administration of the 
estate of the late Nawab of Surat, and to continuO 
privileges to his family.” It recites that “it is expe- 
dient to provide for the administration of the estate of 
the late Nawab” It then recited, that “the exemp- 
tion from the jurisdiction of the Civil and Criminal 
Courts, enjoyed by the said late Nawab and his 're- 
lations and servants, by virtue of the treaty concluded 
between the East India Company and the •'aid late 
Nawab on the 13th May, 1800, recognised and con- 
firmed by clause 2, section 21, Regulation > 11 . . 1827, 

* 

(tf) 8 Term Rep. 544. 
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/ and clause* 2, section i, Regulation XL, 1827, ^he 1854- 
’ Bombay Code, ceased at the death of ‘the saia late 
*'Nawabj and it is deemed expedient that some of the 
said perijons should continue to be privileged.’’ It 
then enacts, that “ No writ or process shall be sued 
forth or prosecuted against the person, goods, or pro- 
perty ^Khe said several persons named in the sche- 
^ute annexed to the Act, or any of them, unless with 
the consent of the Government of Bombay in Council 
first obtained, such consent to Be signified by one of 
the Secretaries fb the Government; and any writ or 
process sued forth or prosecuted against the person, 
goods or property of the said named persons, or any 
of them, without such consent as aforesaid, shall be 
utterly null and void.” The second section, which is 
the one which has been brought more immediately 
under th» attention of their Lordships on this occa- 
sion, says, “The Governor of Bombay in Council is 

empowered to act in the administration of the pro- . 

perly, of whatever nature, left by the late Nawab of 
^uraii in regard to the settlement and payment of the 
^ debts and claims standing against the estate of the 
said late Nawab at the time of his death, and to make 
distribution of the remaining property among his fa- 
mily ; and no act of the said Governor of Bombay in 

Council, in respect to the administration to and dis- 

tribution of such property, from the date of the death 
of the said late Nawab ^ shall be liable to be jq[ues- 
tioned in any Court of Law or Equity.” 

The Governor of Bombay in execution of the power 
or duty, or both, thus conferred upon him, has exer- 
cised ^tWt power or duty in manner unsatisfactory 
to *members,of the family of the Nawaby add, in con- 
sequence, thf present Petitioners «eek 4o have the 



506, 
i8S4- 
In {rb 

The Nawab 
OP Surat. 


CASES IN THE PRIVY COUNCIL 

case re-heard, or the distribution, thought right by 
the Governor^ of Bombay in Council, brojaght under 
the review of the Judicial Committee, as alhatter of 
right, and in the exercise of its ordinary jurisdictiop ; 
and the question before their Lordships ia, whether 
that is a course authorised the Statutes under 
which they, as members of the Privy Council, exer- 
cising the particular functions of the Judicial Com- 
mittee, are now sitting. ^ 

The question is riot whether this may hereafter be 
a case which their Lordships may have to hear, if it 
shall so seems fit to Her Majesty, under the 4th section 
of the Statute, 3rd & 4th Wiil, IV., c. 41, to refer it 
to them. The question is entirely confined to the 
3rd section of that Statute. Their Lordships desire 
that nothing which is said on the present occasion 
shall be understood as referring, directly or indirectly, 
to anything that may be thought right to be done 
under the 4th section. That is, in point of fact, a 
matter with which they have nothing to do. The 4th 
section provides, “ That it shall be lawful for His 
Majesty to refer to the said judicial Committee, for 
hearing or consideration, any such other matters 
whatsoever, as His Majesty shall think fit ; and such 
Committee shall thereupon hear and consider the 
some.'’ If, therefore, it shall hereafter be the pleasure 
of Her Majesty to refer the present petition, or any 
similar petition, to their Lordships, their Lordships 
will of course hear it, and report to Her Majesty 
upon it. At present no such case is before us. The 
only question is, whether, without a reference, and, 
as a matter of right, a petition complaining of what 
has been done by the Governor of Bombay in Ccuncil^ 
under the particular power that I have mentioned, 
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shall be brought here in ordinary course; and that . 

depends upon the^ question whether, within the ^hie ^ 

meaning of the 3rd section of the Statute, 3rd & 4th of Surat. 

WilU IV., c. 41,, establishing the Judicial Committee, 

the act, of which complaint is now made, is the act of 

a Judge or judicial officer; the language of the third 

section being, ''that all appeals, or complaints in the 

a|itin‘e *bY appeals whatever, which, either by virtue 

of this Act, or any law, Statute, or custom, may be 

brought Ibefore His Majesty or His Majesty in Council, 

from or in respect of the determination, sentence, 

rule, or order of any Court, Judge, or judicial officer, 

and all such appeals as are now pending/’ shall be 

heard in the way that is there mentioned. 

Now, the 2nd section of the Indian Act 01 1848, I 
have already read; and it will be requisite, in con- 
sidering 4 more particularly, to look at the two 
portions of it separately. The first is, that "the 
Governor of Bombay in Council is empowered to act 
, if the administration of the property, of whatever 
^ature, left by the late Nawab of Suraty in regard of 
the settlement and payment of the debts and claims 
standing against the estate of the late Nawab at the 
***time of his death, and to make distribution of the re- 
maining property among his family.’^ Now, whether, 
if the section had stopped there, the discretion of the 
Governor in Council was one which could have been 
regulated or interfered with judicially, or was abso- 
lute, their Lordships do not mean to intimate any 
opinion. Let it be assumed for a moment, that it 
was not absolute, but that it was a discretion bound 
to* be esforcised, according to some law,* some custom, 
aonre ^tate of rights. The mode of complaining of 
that must have been to the ordinary * Coiirts of the 

.66-V 
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. country, either in one branch of the local jurisdiction 
In re or^ia another, from which it might have b;sen brought, 
^oF SuRA^* regular course of appeal, before Her Majesty in 
Council. No such course has taken place, in the pre- 
sent instance, nor could it, for the obvious reason that 
I am about to mention. It is plain, therefore, that 
the Petitioners would not be right here, upon the 
supposition that the enactment that I am readings hrd 
ended at the point to which I have read. But the 
section proceeds, "''And no act of the said Governor 
of Bombay in Council, in respect to the administra- 
tion to and distribution of such property, from the date 
of the death of the said late Nawab, shall be liable to 
be questioned in any Court of Law or Equity^’' It 
is perfectly plain, therefore, that no local Court could 
have entered into the question of the propriety of the 
administration or distribution thought right by the 
Governor of Bombay in the exercise of this power. 
But the argument is, that though the ordinary Courts 
are excluded from interference, the Queen in Council 
is not; and, perhaps (though their Lordships do not 
mean to pronounce any opinion upon it), the argu- 
ment may be well founded, that if the Governor in 
Council was here constituted a Court, it might have 
exceeded the limits of the Indian Legislature— the 
limits of their power, to exclude the judicial functions 
(if I may use the expression)' of Her Majesty in Coun- 
cil. Their Lordships are of opinion, however, that 
the intention of this Act was not to create a Court ; 
that the intention of the Act was to delegate, either 
arbitrarily, or subject to certain limitations of dis- 
cretion, the administration and distribution of the 
NamaV^s property, but in such a way that the a,drfiinis- 
tration anrd distribution should not be judicially qucs- 
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•tioned. The expression, it will be observed, 

*'^*shall be liable to^be questioned in any 'other Court IsTk 

• of Law or Equity,” but, “shall be liable to be ques- 
tioned in any Cou{t of Law or Equity.” It may seem 
an anomalous and extraoroiriary proceeding to vest 
powers of this description, not liable to be checked by 
any ordinary course or powers of law, in any indivi- 
cluaf or^in any body; but the Indian Legislature had 
power over the property ; tliey might in the exercise 
of that power which is inherent *in legislation, have 
given the whole property at once to any stranger, or 
devoted to any purpose, and whether with moral jus- 
tice or not, is not the question. Instead of doing 
that, ^ they do what to their Lordships appears sub- 
stantially the same thing; they vest the power of 
dealing with it in a particular individual or a parti- 
cular body, and declare that its acts shall not be 
liable to be questioned in any Court of Law or Equity. 

Their Lordships, therefore, consider, that in the 
ordinary exercise of their functions, they are without 
jurisdiction to interfere. They are of opinion, that the 
proceeding of the Governor of Bombay in Council has 
not be^n an act of a Court, Judge, or judicial officer, 

* within the meaning of the third section of the Sta- 
tute, 3rd & 4th WilL IV., c. 41, but has been the act of 
a person or body not in any sense judicial ; delegated 
and authorised to perform a particular function as to 
the responsibility for the exercise of which, or as^ to 
any appeal from that exercise, they were exempted by 
the Legislature which created them. In the extreme 
case which may be supposed, of corrupt or tyrannical 
ab\ise oT* such powers as these, which is not sug- 
gested^’ there^ must always be openfo all the*Queen’s 

‘ subjects those rights of complaint, in* tfie Jast resort, 
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•J rv^ either to Parliament, or to the Crown. -The only 

In rb question before us, is, whether, as 4I have said, the 

T*hb Nawab 

OF Surat, Governor of Bombay in Council has, in this instance, . 

exercised a judicial function ; and their Lordships - are 
all clearly of opinion, that he did not exercise any 
such function, that he was not vested with any such 
function. 

If their Lordships had entertained any doubt* 09 
this matter as to their jurisdiction, that doubt would 
probably have been removed by the language of the 
Statute, 7th & 8th Vict.^ c. 69, for :imending the 3rd 
& 4th Will. IV., c. 41. Not only the recital contained 
in that Act of Parliament, but some portion of the pro- 
visions contained in the enacting parts of it, appear to 
their Lordships very much to strengthen the view 
which they would have taken of this case, even had 
that Act not existed. 

The Petitioners, therefore, will take such course as 
they may be advised, with referrence to an application 
to the Crown, through the Board of Control or other- 
wise. By possibility, in consequence of such appli- 
cation, if made, the matter may come here again ; and 
their Lordships will readily do their duty in Rearing 
it. At present they consider it not to be within their 
ordinary functions to do so. 
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TO THE 

PRINCIPA L MATTERS 

CONTAINED IN THI^ VOLUME. 


• ACCOUNT. 

Mortgage 

<< Settled Accounts,*' 

AGENT. 

“ Principal and Agent/’ 


AGKEEMENT. 

Semble. There may be an agree- 
ment, that in consideration of 
an ^inquiry into the merits of a 
disputed claim, no advantage 
should be taken of the Statute 
of Limitations, in respect of the 
time employed in the inquiry, 
and an action may be brought for 
a breach of 6uch agreement. [The 
East IndtH ^Company y, Oditchurn 

a. ,,, ... 

• See ^ Mirasi 'rights." 


APPEAL. 


1. Petition to dismiss an appeal from 
the Sudder Court in India^ and 
for an Order directing that Court 
to carry into e.'cecution the terrAs 
of a deed of compromise, upon 
which the withdrawal of the appeal 
was founded, refused. * 

All this Court will do, in such cir- 
cumstances, is to make an Order 
of dismissal, reserving to the par- 
ties leave to apply to the Court in 
India, to take further proceedings 
in pursuance of such agreement. 
[Raja Sutti Churn Ghosal v. Srt 
Mudden Kishore Indoo\ 107 

2. In a salvage cause, the Supreme 
C ourt, by its sentence pronounced 
in March, 1849, dismissed the 
claim of the salyors. In tl^tf 
month of April following, the 
PromfJvents mo red for a rule ni>t 
tosho^y cUuse why iJie Defendants 
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should uGl pay their, costs. This 
rule the Court refused. In August^ 
in the same year, the Ft omo vents 
applied for, and the Supreme 
<'ourt granted, leave to appeal 
to England from the principal 
sentence of March, 1849. No 
objection was taken to the compe- 
tency of the appeal in Bombay 
by the Bespondents, nor was any 
protest against the right of appeal 
entered in England, but the' Re- 
spondents at the hearing objected 
to the reception of the same, con- 
tending that the appeal was per- 
empted by the proceedings had in 
the month of Aprils 

Held, that such objection was fatal ; 
that the application for costs after 
the decision in the cause, had the 
effect of absolutely peremptingthe 
appeal, so as to entirely take away 
from the Supreme Court the power 
of granting leave to appeal, as no- 
thing could, after the proceedings 
in April, be done to restore the 
appeal from the principal sen- 
tence. 

Costs of appeal, under the circum- 
stances, refused. [Loughnan v. 
Haji Joosuh Bhulladina\ ... 137 

3. Pending an appeal to England 
the sole Appellant died, and the 
Sudder Court made an Order sub- 
stituting one of the Respondents 
in his stead, as Appellant. Semble : 
It is not competent to the other 
Respondents to object to such 
Order at the hearing of the 
appeal, the proper course being 
to move the Sudder Court to dis- 
charge such Ord^r. [Baboo Kasi 


Persad Narain v. Mussuniat Ka- 
walbasi Kooer’\ ... ••• 146 

4. Leave given to appeal, under cir- 

cumstances,, though the time li- 
mited by the Bombay Charter had 
expired, and the Decree of the 
Court below sanctioning the sale 
of real estate, the subject of the 
suit, had |been partialljT acted on ; 
the Petitioner undertaking not to 
disturb the possession rr title of 
the purchasers of any part of the 
property actually sold : to give 
security for costs, and to abide by 
any order which the Judicial Com- 
mittee might think fit to make, 
touching the matters in dispute. 
[In re Musadee Mahomed Cazum 
Sherazee] ••• 19^ 

5. Where this Court grants leave to 
appeal under the general Juris- 
diction of the Queen in Council, 
it will impose such terms upon the 
party applying, as the special cir 
cumsiaiices of the case l equire. 

.Appeal admitted from an order con- 
firming the report of Commis- 
sioners in a partition suit, al- 
though the appealable value wa^s 
under Rs. 10,000, the amount 
prescribed by the Order in Coun- 
cil of the loth of April, 1838. 
The Petitioner (the Plaintiff) had 
offered to compensate the D''fen- 
dant, if the report of the Commis- 
sioners was varied. The Judicial 
Committee, in granting leave to 
appeal, put the Petitioner upon 
terms 01 lodging in the Council 
Office, within four months, a cer- 
tificate ot recognizance lO the 
Queen in the sum of 1,500/. for 
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• sQch compensation and costs as 
might be a^rded.* [/n re Sib-- 

* ' narain Ghose] 322 

6. Leave to ^appeal pii an ex parte 

application was, under special cir- 
cumstances, granted upon terms of 
the Appellant prosecuting*the Ap- 
peal ai^^iving security for 500/. 
^o^tep was, however, taken by 
the Appellant to perfect the secu- 
rity or prosecute the appeal. The 
Respondents, on being served with 
the Order admitting the appeal, 
filed a counter Petition to revoke 
the leave granted to appeal. The 
Judicial Committee, under the cir- 
cums^nces, there having been 
great delay, made an order putting 
the Appellant upon terms of lodg- 
ing his Petition of appeal within 
six weeksy or the appeal to stand 
dismissed, and enlarged the amount 
of the recognizance to 1,000/. to 
cover the expenses occasioned by 
the proceedings in the Master’s 
office, reserving the costs of the 
application to revoke the leave to 
•appeal, to the hearing. \McKellar 

j V. Wallace'\ 372 

See Practice, 5. 


ASSETS. 

Set Mortgage,*' 2. 

AUCTION PURCHASER 
at Government sale). 
^ee “ Mortgage,*' 2. 


BILLS QF EXCHANGE. 

% 

Where Bills of Exchange are remit- 
ted for sale, and the proceeds di- 
rected to be applied to a specific 
purpose, the property in the bills 
remains in the remitter until the 
purpose for which they were re- 
mitted is satisfied. And, where 
the money realised by the sale was 
wrongfully applied by the agent, it 
wits held by the Judicial Commit- 
tee (affirming the judgment of the 
Court at Calcutta), that the remit- 
ter was entitled to recover the 
value of the bills in assumpsit, 
upon an indebitatus count, from 
the purchaser of them, who had 
notice of the purpose for which 
they were remitted, and the mis- 
application of the proceeds by the^ 
agent. [ Mutiyloll Sealv, Dent ] 

328 


BOMBAY CHARTER. 

1 ne Bombay Charter {^December, 
1823,) establishes the Admiralty 
jurisdiction of the Supreme Court, 
as the same is used and exer- 
cised in that part of Great Britain 
called England, together with all 
and singular their incidents, emer- 
gents and dependencies annexed 
and connexed causes whatsoever ; 
and to proceed summarily therein, 
with all possible despatch, accord- 
ing to the course of our Admiralty 
in that part of Great Britain called 
England^'* Held, upon a eJn- 
strutftion of suck Charter, that the 
rules and practice of the High 
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Court of ^Admiralty 'in England^ 
prevail and govern the proceedings 
in the Supreme^Court at Bombay^ 
in maritime causes. \Loughnan 
w Haji yoosub Bhulladina] •••137 

See '* Appeal/* 4. 

“Limitation of Suit,** 2. 

COMPROMISE. 

See “Practice, ’* 2. 

“Sale. ’* 

CONFLICT OF LAWS. 

See “Prescription.** 

CONSPIRACY. 

‘ See “Wager Contract.** 

CONSTRUCTION. 

1, The Statute of Limitations, 21 
Jac, 1 ., c. r6, extends to India, 

The Statute, 9 Geo, IV., c. 14 (ex- 
tended to India by the Indian Act, 
No. 14 of 1840,) held to apply to 
an action pending in the Supreme 
Court at the time of its introduc- 
tion into India. [The East India 
Company v. Oditchurn Bau/] 43 

2. After an action was entered in the 
Supreme Court at Calcutta upon 
a wager contract, wager contracts 
were declared invalid by the Act 
of the Indian Legislature, No. 31 
of 1848. Held, not to affect ex- 
isting contracts, oractions already 

" commenced upon such., contracts, 
there being no words in the Act 
to show the intention of the Legis* 
lature to affect existing rights. 


[Doolubdass Pettamberdass v. Rani~‘ 
loll Thachoorseydass\ ... 109 

3. The English Statute of Limita- 
tions, 21 Jzjo I., c. 16. extends to 
Tndta^ and applies to Hindoos and 
Mahomedansjas M’^ell as Europeans, 
in civil actions in the Supreme 
Court. Where words Jiave been 
long used in a technical sensd, an d 
have been judicially construed to 
have a certain meaning, and have 
been adopted by the Legislature 
as having a Certain meaning prior 
to a particular Statute, in which 
they are used, the rule of construc- 
tion of Statutes requires, that the 
words used in such Statute should 
be construed according to the sense 
in which they have been so pre- 
viously used, although that sense 
may vary from the Strict literal 
meaning of the words. 

The words in the Statute of Limita- 
tions, 21 fac, I , c. 16, s. 7. “ be- 
yond the seas,** are synonymous, in 
legal import, with the words “gvt 
of the realm,*’ or “out of the land,** 
or “out of the territories,** and are 
not to be construed literally. [Her. 
Highness Buchmaboye v. Lulloo- 
bhoy Mottichund 234 

See “Limitation of Suit,’* 2. 

“Regulations.” 

CONTRACT 
(Breach of). 

In assumpsit, the breach, of a con - 
tract i^the cause of action, and 
the Statute of Limitat’ons runs 
from the time of the refusal to 



perform the contract. \The East 
Tndia Company Oditchurn Paul^ 

43 

• COSTS. 

A Defendant did not appeal from an 
interlocutory decree, But proceeded 
in^e Master's office in respect of 
the matters mcl tided in the ac- 
counts ; but before the general re- 
port was made by the Master, he 
appealed from such interlocutory 
decree to England. In reversing 
such Decree, the Judicial Commit- 
tee ordered him to pay the costs of 
the proceedings in the Minster s 
Office, and remitted the cause to 
the Court below, with directions, 
that the costs payable to the De- 
fendaijt upon the dismissal of the 
bill, and the costs payable by him 
consequent upon his proceedings in 
the Master’s office, should be set 
off, the one against the other, and 
the balance ])aid to the pa>ty en- 
titled to the same. \McKellar v. 
Wallace'] 372 

See " Aim'Kal,’’ 2, 5. 

COURT. 

t. Censtitulion of the Supreme Court 
at Calcutta. {The Bank of Bengal 

V. Uacleod] i 

[ The East India Company Odit- 
churn Paul] 43 

2. The practice of the High Court 
of Admiralty in England regulates 
• proceedings in Supreme Court at 
Bombay m maritime causes. 
nanv. (Tajiyoosub Bhtdladina] 137 
• See Verdict.” 
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DEBTOR AiSJ) CI< EDITOR- 
See “Settled AccBonts.” 

DECISIONS. 

(Overruled, observed upon, &c.) 
The rule laid down in the cases of 
Gill V. Cnhitt (3 B. & C. 466), 
and Dotvn v. Hailing (4 B. & C. 
330), that the negligence of a party 
' taking a negotiable instrument 
fixes him with the defective title 
of the party passing it, observed 
upon, and tliose cases declared to 
be no longer law. {The bank of 
Bengal v. Maclcod] ••• ... 1 

Moore v. Durden (2 Exch, Hep. 22) 
approved of. 

I'he case Levi v. Levi (6 Car. &*Pay. 
239)observed upon and quest iogeef. 
{Doolubdass Pettamherdass v. Ram- 
loll Thackoor^eydass] ... ... 109 


DEf'RKh:.^ 

I PeremptoryOrderof JudicialCom- 
miltcc to Sudder Court to carry 
Older in Council into effect. {In 
ie Raja Vassareddy Lutchmepuity 
Naidod] ... 300 

2. Proceedings under, in the Master s 
Office, which was subsequently re- 
versed. {McKellar v.. Wallace] 

372 

3. Stay of execution of Decree ol 

Court below, refused. {In re Raja 
Bon^maranjecmBahadoor] 298 

^ • 

. DEFEAZANCE. 

See “ MoRlfrAGF, ' I. 
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ENGROSSING. 

Sei Regrating.’’ 

EQUITABLE MORTGAGE. 

See “ Mortgage/* 2. 

EVIDENCE. 

1. At a trial, certain documents con- 

tained in the Schedule to the an- 
swer of the Defendants to a Bill of 
Discovery filed in Equity, were 
read as evidence for the Plaintiff, 
but the Court refused to allow the 
Defendants to read the answer to 
which the schedule was annexed. ' 
Held, that as the Supreme Court, 
at Calcutta^ being Jurymen as well 
as Judges, had refused to allow the 
answer to be read, on the ground 
that such answer contained nothing 
material to the issue which could 
influence their verdict, a new trial 
on the ground of such refusal 
would not be granted. \The East 
India Company v, Oditchurn 
Eaul 43 

2. Action by Bankers, against the re- 
presentative of a deceased cus- 
tomer, to recover a balance of an 
account alleged to be due to the 
Bankers by the deceased at the 
time of his death, dismissed by 
the Sudder C6urt, no satisfactory 
proof having been given that such 
balance was due. Such finding sus- 
tained on appeal by the Judicial 
Conunittee. 

The production of Bankers' bopks, 
with the entries of the items con- 
stituting the demand, **ept accord- 


ing to the established custom of 
Mahajuns in Indm, is npt of itself 
sufficient evidence to esta blish such 
a claim ; strict proof of the debt 
being required. Sri Kishen 

V. Rai Huri Kishett] 432 

EXRf.UTION. 

1. Application to .stay executmn of 

Decree of Sudder Court, refused. 
[/« re Rajah Bommaranjee Btaha- 
door'\ 298 

2. Peremptory Order of Judicial Com- 

mittee for Sudder Court to carry 
into execution Order in Council 
made on Decree of Judicial Com- 
mittee. [/« re Rajah Vassared(fy 
Lutchmepuity Naidoo'l ... 300 

FAMILY CUSTOM. 

See ‘'Pachret.** 

* ** Zeminpary." 

FOREIGN LAW. 

The law of prescription, or limitation, 
is a law relating to procedure, 
having reference only to th^ lex 
fori. 

Where a t ourt entertains a cause of 
action which originated in a foreign 
country, the rule is to adjudicate 
according to the law of that coun- 
try, yet the Court proceeds accord- 
ing to the prescription of the coun- 
try in which it exercises jurisdic- 
tion. \,Iier Htghneas Ruckmahoye 
V. LuUoohhoy Mottichund'\ ... 234 

FOUJD.^RRY COURT. 

* 

Effect of Order of giving possession 
of real estate. [Baboo Rasi /Vr- 
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sad Narain v. Mussumat Kawal- 
basi Ko 9 er\ ... ... 146 

\Kadir BukhshKhan v. Mussumatain 
• Fusseeh*oon-Nfssa^ ... 413 

GIFT. 

• 

1, A claim to real and personal es- 
** tate under a tumUehnamah (deed 

of gift), against a party to whom 
pcwsession had been given by the 
Foujdarry Court, rejected under 
the circumstaaces, the deed not 
being sufficiently proved. [Baboo 
Kasi Per sad Narain v. Mussumat 
Kawalbasi Fooer] ... 146 

2. *A claim to a moiety of ma/ee and 
other zemindarv property under 
alleged deeds of gift and relin- 
quishment by a deceased Maho 
medan widow and her daughter (a 
married woman), and two unmar- 
ried grand-daughters, In favour of 
her husband, dismissed the Judi- 
cial Committee (affirming the^tidg- 
ment of the Courts in India) hold- 
ing, that the deeds were forgeries, 
and decreeing, as in a case of in- 
testacy, that the grand-daughters 
were entitled by the Mahomedan 
law, as coparceners, to three- 
fourths of the estates in question, 

* and the father to the remaining 
fourth. \Ka 4 ir Bukhsh Khan v 
Mussumatai u Fusseeh-oon - A Vwn] 

413 

HINDOO CON rilACT. 

See ** Limitation of Sitit," 2. 

• t 

HINDOO LAW. 

See “ (jiFT,’* I. 

•“ Zlmin;)ary." 


.LVPLIED WARRANTY 
(Of seaworthiness). 

See Ship and Shipping 

INDIA. 

TheSlaluteofLimitations, 21 J^ac. I., 
c. 16, extends to India, 

The Statute, 9 Geo. IV., c. 14, extend- 
ed to India by the Indian Act, 
No. 14 of 184c. [The Last India 
Company v. Oditchurn Pauli — 43 
The English Statute of Limitations, 
21 Jac. I., c. 16, c.xtendsto 
and applies to Hindoos and Maho- 
medans, as well as Europeans, in 
civil actions in the Supreme Court. 
[Her Hiyrhness Ruckmaboye v. Lul 
loobhoy Motiichundl ... •. 234 

INHABITANT. 

Constructive inhabi ancy by carrying 
on business within the jurisdiction 
of the Supreme Court of Bombay, 
[Her Highfiess Ruckmaboye v. Ltil 
loobhoy Mottichnndl ... 234 

See Limitation of Suit.” 

INHERIT.VNCE 

By Hindoo law. 

See “ Gift.” i. 

By Mahomgdan law. 

See Gift,” 2. 

INSURANCE. 

See “ Ship* and Shippim! 

tr % 

J.RAVE TO APPEAL. 

See “.\PPEAI.,” passim. 
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By Decree I/older against proceeds of 
defaulters' estate sold by Govern- 
ment. [Dou/rla:> V. The Collector of 
Benares] ... .. 271 

See “ Mortg \ciic.” 

LIMITATION OF SUIT. 

I. In assumpsit, the breach of a con- 
tract is the cause of action, and the 
Statute of Limitations runs from 
the time of the breach, and not 
from the time of the refusal to 
perform the contract. 

In 1822, A. purchased at a Govern- 
ment sale, at Calcutta, a quantity 
of salt, part of a larger portion 
thcn.lying in th^* warehouse ot the 
renders (the Government), where 
the salt was to de delivered. By 
the conditions of sale, it was de- 
clared^ that on payment of the 
purchase-money, the purchaser 
should be furnished with Permits 
to enable Ivm to take possession 
of the salt ; there was also a sti- 
pulation that the salt purchased 
should be cleared from the place 
of delivery within twelve months 
from the day of sale, otherwise the 
purchaser was to pay warehouse 
rent for the quantity then after- 
wards to be delivered. The pur- 
chaser paid th3 purchase-money, 
and received permits for the deli- 
very of the salt, which was deli- 
vered to him in various quantities, 
dowq to the year 1831 ; in which 
year an inundation took place, 
which destroyed the salt in *"1110 
.warehouse, and there remained no 


salt to satisfy the contract. The 
purchaser petitioiied the vendors 
for a return of the purchase-money, 
which was refused, on the ground 
that the loss happened throu'gh liis 
negligence in not sooner clearing 
the salt from the warehouse. An 
inquir}', however, took place ^the 
instance of the Government, who 
referred the matter to the Salt Col- 
lector for a report. Thi^s inquiry 
was made by tliefioveriim* nt with- 
out the purchaser<)cing a party to 
it. The Collector did not make 
his report till the year 1838, and 
upon that report the Government 
refused to return the purchaso- 
moncy claimed in respect of the 
deficient salt. The purchaser 
then brought an action of assump- 
sit for recovery of the pin chase- 
money of such part of the salt as 
had not been delivered, alleging, 
as a breach, the non -deli very there- 
of To this the Defendants plead- 
ed the Statute of Limitations, that 
the cause of action had accrued 
within SIX years before the com- 
mencement of the suit. The Su- 
preme Court at Calcutta found a 
verdict for the Plaintiff. Held, 
upon appeal, reversing such ver- 
dict, that when the purchaser ap- 
plied for the residue of the salt, 
and was told that there was none 
to deliver, the contract was broken, 
and the cause of action accrued 
from the time of such breach ; and 
that the subsequent inquiries by 
the Governn^ent did not sltspend 
the operation of the ^tatute^ Oi 
Limitations till the y^ear 1838, the 



INDEX. 


5I9 


Ume of the *iinal refusal, and that 
the remedy \yas barbed by the Sta- 
tute 

Sepnble , — There may be -an agree- 
ment, thaf in consicleration of an 
inquiry into the merits of a dis- 
puted claim, no advantage should 
be taken of the statute of Limita- 
tiops, ^S:'Tespect of the time em- 
*ployed in the inquiry, and an ac- 
tion mi^ht be brought for a breach 
of such agreement. East 

India Company Qdiichnrn Eanf] 

43 

2. Trover for 200 chests of opium, 
both parties were Hindoos. The 
Defendant pleaded in bar, the 
Knglish Statute of Limitations, 
21 yac 1., c. 16, in the ordinary 
form, Replication, that the Plain- 
tid* resided during the period of 
prescription at Malwa ^ in India, 
without the territories of the Go- 
vernment of the Last india Com- 
pany, and without the jurisdiction 
the Supreme Court of Bopnbay, 
Rejoinder, that the Defendant, 
• though not personally resident at 
Boniffay^ carried on business there 
by a Mooneem or Gomastafif an in- 
habitant of Bombay, and subject 
to the jurisdiction of the Supreme 
Court, and that the goods were the 
^property of Defendant. General 
demurrer to rejoinder. The Su- 
preme Court at Bombay held, first, 
that as the Statutes o; Limitation, 
21 yac. 1., c. 16, and 4 Afuie, c. i6, 
applied to Bombay -and to Hindoos, 
“the fact of the Plaintijf being resi- 
dent &t Malwa was not “ beyond 
thecas,” soa^ to bring the Plain- 


tiff within the 7th section ol» the 
21 yac. L,0. 16 ; andT* secondly, 
that the carrying on" business at 
Bombay amounted to a construc- 
tive inhabitancy at Bombay, so as 
to exclude her from the benefit of 
the exception in the Statute. 
Upon appeal, held by the Judicial 
('oinmittee, reversing the judg- 
ment of the Supreme Court, — . 

First. 1 hat the saving words of the 
Statute, 21 yac. I,, c. 16, s. 7, “be- 
yond the seas,’* were not to be con- 
strued literally, those words being 
in legal import and effect synony- 
mous with the words “without the 
territories,” and that the replica- 
tion disclosed a valid answ^er to the 
Defendant’s plea, and as the w’ordS 
of the replication, “ without the 
territories, ' were equivalent to the 
w^ords •* beyond the seas,” thd 
Plaintifi* >vas within 'the express 
provision of the seventh secyon, 
and that the plea, setting up the 
Statute, was no bar. 

Second, 'fhat the rejoinder, that 
the Plaintiff might sue or be sued 
during the time by reason of a 
constructive inhubitancyi wms no 
answer in law' to the replication ; 
for although it might give the 
Court juiisdiction, yet it did not 
prevent the express operation of 
the 7th section of the 2 1 yac. I., 
0. 16, • • . 

The Charter of the 8th of December, 
1823, which created the Supreme 
Court at Bombay, provides by sec- 
tion 29, that, ***in cases of Mdho- 
merilans or Geiitoos, their inherit* 
ance, and succession tolands,rent:», 
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iind goods* and all matters of con- 
tract ^and dealing between party 
and party, shall be determined, in 
cases of Mahomedans, by the laws 
and usages of the Mahomedans, 
and wheie the parties are Gentoos, 
by the laws and usages of the Gen- 
toos, or by such laws and usages 
as the same would have been de- 
termined, if the suit had been 
brought in a Native Court and 
the 37th section directs, that “ the 
Court shall frame such process, 
and make such rules and orders 
for the execution of the same, in 
all suits, civil and criminal, to be 
commenced, sued, or prosecuted, 

• within their jurisdiction, as shall 
be necessary for the due execution 
of all or any of the powers thereby 
.committed thereto with an espe- 
cial attention to the religion, man- 
ners, and usages of the native in- 
habitants living within its jurisdic- 
tion, and accommodating the same 
to their religion, manners, and 
usages, and to the circumstances 
of the country, so far as the same 
can consist with the due execution 
of law and the attainment of sub- 
stantial justice." 

Held, upon a construction of these 
sections, that, as the law of limi- 
tation is a matter of procedure, and 
the Supreme Court at Bombay had 
power to frame its procedure dif- 
ferent from the Native Courts, the 
Court was right in allowing the 
plea of the English Statute of 
Limitations in an action between 
Hindoos upon a Hindoo cofhract, 
as the judgment of the Court on 


such plea was no determination 
relating to tiny right arising out of 
any contract or dealing involved in* 
the cause of action. [Hor High^ 
ness Ruckmahoye \\ Luiloobhoy Mot- 
tic/iund] 234 

MAH. \JUNS 
(Custom of). 

a 

See ** Evidencr/’ 5, 

MAHOMEDAN LAW. 

See “Gift," 2. 

“ Will.” 

MAUINE INSURANCE. 

See “ Ship and Shipping." 

MlRASl RKiHTS 

Bill by a parly claiming to represfmt 
the interest of certain proprietors 
of land lermed‘‘jl//#rt5/f/rtr5*\'igainst 
the East India Company, for spe- 
cific performance of an agreement 
alleged to have been entered into . 
by them to great compensation 
for the mirasi rights in certain 
lands taken possession of ad- 
versely by the Madras Govern- 
ment for public purposes. Upor 
appeal, such Bill dismissed the 
Judicial Committee holding, that 
there was no evidence of any con- 
tract by the East India Company, 
so sustain a Bill in a Court of 
Equity forcthe relief sought. ]/rhe 
East India Company v. Nuthum- 
badoo Veerasawmy Moodelly] 217 
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MOCURRERY. 

Semble. — The Ti*oid ’‘^ocurrery/* in 
** a does not necessarily im* 

port “ perpetuity.”^ [^Tke Govern- 
ment of iengal v. Nawab Jafur 
Hossein Khanl 467 

, fv MORTGAGE. 

I Conveyance by Lease and Release 
in fee,® in the circumstances, held 
to be subject to a parol defeazance, 
and to be in the nature of a mort- 
gage, with a power of re-purchase 
on the footing of redemption ; and 
a re-conveyance decreed. 
loll Seal r. Annundochnnder Sandle'] 

72 

2. A. purchased certain villages in 
the name of his son, B. A. being 
indebted to (\ executed a mort- 
gage bond, and deposited the title- 
deeds of these villages with C. as 
security for the debt. C. after- 
wards sued A, for recovery of the 
i^nortgage debt, and ultimately ob- 
' tained a Decree in his favour. 

* Pending this suit A. died, and 
was succeeded by B., his heir, 
against whom the suit was revived. 
B. became a defaulter to Govern- 
ment, when the Government aii- 
tliorities seized the vilhiges, and 
g^ook steps for bringing them to sale 
to satisfy the Government de- 
mands. C. informed the Govern- 
ment officer of his claim, and pe- 
titioned to have the sale stayed, 
but the Collector sold the villages 
*as the'property of suppressing 
the notice of the equitable charge 


of C. upon the villages. C.^ then 
sued B , •the Collecfor, jnd the 
auction purchasers, claiming to be 
entitled to the sale proceeds of 
the villages in the hands of the 
Government, in satisfaction of his 
mortgage debt. The Sudder De- 
%anny Court dismissed the claim 
of the Plaintiff on the ground, 
that the Decree made in the suit 
against A. was against the effects 
of A., and only'' applied to such 
property as B. was in possession 
of at that time; that as it had 
been sold to realise the demands 
of Government, the Decree did 
not apply to the villages. 

Such judgment, on appeal, reversed, 
the Judicial Committee holding:— 
First. That the suit was propcaly 
instituted for recovery of the sale 
proceeds in possession of Govern- 
ment, as the Decree obtained by 
C. againstJJB operated as a j:on- 
version of the estate of A., making 
it assets in B.'s hands, which C. 
had a right to follow. . 

Secondly. That, as the Government 
had notice of C.\s equitable charge 
upon the villages, and suppressed 
, that fact at the auction sale to the 
purchasers, there was a clear equity 
in C, to call upon the Government 
for payment out of the auction 
proceeds received by them, and an 
account directed (tf the. amount 
received by the Collcctorfrom the 
sale of the villages, w ith interest, 
so far as the amount received would 
extend to the payment of his mefrt- 
gage debt. WougUs v. The. Col- 
Ucibr of Bences’] ... ... 274 
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NEGOTIABLE INSTRUMENT. 

The rule laid down in the cases of 
Gill V, Cuhitt (3 B. & C. 466) and 
Down V. Hailing (4 B. & C. 330), 
that the negligence of a part}' 
taking a negotiable instrument 
fixes him with the defective title 
of the party passing it, observed 
upon, and those cases declared to 
be no longer law. [ The Bank of 
Bengal IfacleodJ i 

See ** Principal Agent | 

NEW TRIAL. i 

Verdict.” j 

NUMUK SAVER MEHALS | 

I 

(Resumption of, by'Government). ' 

^ esumption.’* ; 

NITNCUPATIVE WILT.. ! 

See^^Wu.i.r 

\ 

PACHKKr. 

A grant by a former Raja of Pacheet, i 
of a pergunna, part of the Zemin- 
dar}\ or Raj 0/ PacheetjtosL member 
of his family, held to be a gran^i 
for maintenance only, and resump- 
tion decreed to the Ra/a in pos- 
session. 

—Grants made by the prede- 
cessor of th? Raja in possession, 
whether in fee or for maintenance, 
enure only during the lifetime of 
the grantor, and are not binding 
dn his successor* 

Whether the Zemindary of Pacheet 
■ constitutes an indivisible esrateof 


i nhcritance, and as sneh inalien- 
able, Oume'i \Anund Lai 8 in£ 
Deo V. Maharaja Dheraj Gurrood 
Aarayun Deo] 82 

PARTITION.' 

See “ Zemindary.” 

PEREMPTION OF ARTKAL. 

See “ Appeal,” 2. 

PEREMPTORY ORDER. 

1. By Judicial Committee to Registrar 
of Inferior Court to transmit evi- 
dence. IBadoo Rasi Persad Narain 
V. Musmmat Kaivalhasi Kooer\\^^ 

2. To Sadder Dewanny Court to carry 

Order in Council made upon Decree 
of the Judicial Committee into exe- 
cution. [/« Re Vassareddy Lalch- 
meputtv Naidoo] ..." ••• 300 

PLEADING. 

Srmhle — The mere allegation in a 
plaint, that the paiticsare Hindo(>*' 
IS a sufficient averment of the fact ' 
to raise an objection to the cause 
beingdecided by the English law of 
limitations {Her Highness RucJtma^ 
hoye V. LuUoohhoy Mottichund] 234 

See “ Bill of Exchange.” 

“ Regulations.” 

POSSESSION. 

The effect of an order of the Fouj- 
dary Court, giving possession of 
real estate, is merely to prevent 
the occupacion being disturbed by 
violence, and confers no right or 



INDEX. 


523 


I tkle on the party put in posses- 
sion. \Kadif BtUthih iSkan v. Mus- 
*sumatain Fusseeh-oon^Nissa.'] 413 

See “Gift/* i. 

POWER OF ATTORNEY. 
Power^to indorse, and assign *» 
See ‘‘^Principal and Agent.** 

PRACTICE. 

. This Court will not entertain a 
purely technical objection to a 
party's right of action, which has 
not been made in the Court below. 
\Th^iank of Bengal v. Macleod\ 

I 

. Petition to dismiss an appeal from 
the Stidde^ Court in India^ and 
for an Order directing that Court 
to carry into execution the terms 
of a deed of compromise, upon 
•which the withdrawal of the appeal 
was founded, refused. 

.11 Ms Court will do, in such cir- 
cumstances, is to make an order of 
dismissalf reserving to the parties 
'leave to apply to the Court in 
India, to take further proceedings 
in pursuance of such agreement. 
[Raja Sutti Churn (ihosal v. Sri 
Mudden Kishore lHdoo'\ .•• 107 
, Pdhding the appeal to England, 
the sole Appellant died, and the 
Sudder Court made an order sub- 
stituting one of the Respondents 
in his stead as Appellant. Setnhle : 

^ It 19 not competent to the other* 
Respcipdeiits to obj^^ct to such 
order at the hearing of the appeal, 
the proper course being ‘ to move 


the Suddeu Court to^iscljarge 
such order. 

In a case of great delay by the officers 
of the Sudder Dewanny Adawlut, 
at Calcutta, in not forwarding cer- 
tain depositions filed in the cause, 
which had been omitted in the 
transcript forwarded to Efigland^ 
the Judicial Committee perempto- 
rily ordered the Sudder Dewanny 
Court forthwith to transmit the 
omitted evidence to England. 
[Baboo Kasi Per sad Narain v. 
Mussumat Kawalbasi Kooer 146] 

4. Leave given to appeal, under cir- 
cumstances, though the time li- 
mited by the Bombay Charter had 
expired, and the Decree of the 
Court below sanctioning the sale* 
of real estate, the subject of the 
suit, had been partially acted on ; 
the Petitioner undertaking not to 
disturb the possession or title pf 
the purchasers of any part of the 
property actually sold; to give se- 
curity for costs, and to abide by 
any order which the Judicial Com- 
mittee* might think fit to make, 
touching the matters in dispute. 

[ In re Musadee Mahomed Cazuvi 
Sherazee] •• 19^ 

5. Motion to rescind order of the 

Sudder Court at Madras, for the 
execution of a decree pending an 
appeal, and to stay execution, re- 
fused, on the ground of the length 
of time that had elapsed from the 
making of the order, and the pro- ^ 
bability ofits haviil^ been acted* 
on in If^dia [ In r^ Rajah Bomma- 
ranjee Bahqdoor'\ 298. 

6. In suift before the Sudder De^ 
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wauH y dawltUy at Madras^ that 
Court decided in favour of A. ; 
and pending appeals to England^ 
by Be and otherSi put A. into pos- 
session of the disputed estates, 
which were of great value, without 
taking from him the security re- 
quired by Reg« . Vlll. of 

1818, sec, 4. The Judicial Com- 
mittee of the Privy Council re- 
versed the Decree of the $udder 
Dewanny Adauiut, and directed 
that Court to put B. into pos- 
session of the estates. Pending 
the appeals the Board of Revenue 
took possession, sold a portion of 
the estates for satisfaction of ar- 
rears of revenue, and became 

. themselves purchasers. The Sud- 
der DevLuinny Court declined to 
interfere or carry into execution 
the Order in Council confirming 
^ the report of the Judicial Com- 
mittee, on the ground that the 
estates were then in the posses- 
sion of the Madras Government. 
Upon a pitition by B. to the Judi- 
cial Committee complaining of 
such refusal, a peremptory order 
was issued, commanding the 
der Dewanny Adawlut forthwith to 
carry into execution the Order in 
Council made on the appeals, and 
to direct the Collectors of the dis- 
tricts in<^ which the estates were 
situate to put B. into possession, 
according to the terms of the Order 
in Council. 

« The application being fx parte was 
postponed for notice to be given to 
the East India Company' and the 
Board of Control, of r.he petition 


and proceedings. [In re Rajah 
sareddy L'uUhnupUity Naidod\ 300 

7. When this Court grants > leave 'to 
appeal under the general jurisdic- 
tion of the Queen in Council, it 
will impose such terms upon the 
party applying, as the special cir- 
cumstances of the casQjequire. 

Appeal admitted from an ordef con- 
firming the report of 'Commis- 
sioners in a partitioh suit, al- 
though the appealable value ¥\as 
under Rs. *xo,ooo, the amount pre- 
scribed by the Order in Council, 
of the loth of April, 1838. The 
Petitioner (the Plaintiff) had of- 
fered to compensate the . Defen- 
dant, if the report of the commis- 
sioners was varied. 1 he Judicial 
Committee, in granting leave to 
appeal, put the Petitioner upon 
terms of lodging in the Council 
Office, within four months, a cer- 
tificate of recognizance to the 
Queen in the sum of 1,500/. for ^ 
such compensation and co>^3 as 
might be awarded, [/» re Sibua-- 
rain Ghose'\ 322 

8. Leave to appeal on an ex pav'le 
application .was, under special cir- 
cumstances, granted upon terms 
of the Appellant prosecuting the 

. appeal, and giving security for 
500/. No step^ was, however, , 
taken by the Appellant to perfect 
the security, or prosecute the ap- 
peal. The Respondents, on being 
served with the order admitting^ 
the appeal, filed a counter petition 
to revoke the leave granted to 
appeal. The Judicial <Com in it leeji 
under * the circumstances, there 



tND£X. 


525 


having been. great ‘delay, made an 
1 order, putting the Ajjpellant upon 
terms of lod^ng his petition of 
•appeal within six weeks, or the 
appeal to stand dismissed, and 
enlarged the amount of the recog- 
nizance to 1,000/. to cover the ex- 
penses occasioned by the proceed- 
ings in^e Master*s Office, re- 
liprvtng the costs of the application 
to revoke the leave to appeal, to 
the hearing. [McKellar v. Wallace] 

372 

9. The Respondent, hot having ap- 
peared, the appeal was, after two 
years, set down for hearing, ex 
parte. Before the hearing, the 
iiesppiident appeared, and moved, 
under special circumstances, to 
postpone the hearing for six 
months, to enable him to lodge 
his case, 'ftie Judicial Committee 
put him upon terms of having 
the appeal beard at the next sit- 
^ tings ; restraining him from doing 
anything in the fnterval to the 
ps^udice of the fund in the Court 
below, and with payment of the 
costs of ^he application. [Watsopi 
••V. SreetnufU Lai Khan] ... 447 
•10. An Act of the , Legislature of 
India, No. 18 of 1848, empowered 
the yroveriior in Council of 

administer the private estate 
of* the late Nawab of Surat ; and 
by section a it wae enacted, ** that 
no act of the said Governor of 
Bombay in Council in respect of 
the administration to, and distri- 
bution of, «uch property, from the 
date of the death of the satd Nawab, 
should liable to be questioned 


in any Court of Law or Equity.” 
No provision was madc 3 ^or an ap- 
peal f.om the Governor's decisi#n. 
In pursuance of the power conferred 
by this Act, the Government agent 
at Surat, to whom the matter was 
referred, made an award distri- 
buting the estate in certain shares, 
among the heirs of the deceased, 
which award was confirmed by the 
Governor in Council. 

Upon an application by a claimant 
dissatisfied with the award, to the 
Judicial Committee for leave to 
appeal from the Governor in Coun- 
cifs confirmation of the award : 
Held, that the award wasnotsuch 
a judicial act as to come within the 
meaning of sec. 3 of the Statute, 
3rd & 4lh Will, IV., c. 41, or the 
7th & 8th Viet., c. 69, and coulcf 
not be entertained by the Judicial < 
Committee, without a special re- 
ference to them by the Crown, 
under section 4 of the Statute, 3rd 
& 4th Will, IV., c. 41. [In re The 
Nawab of Surat] ... 499 

PKESChIPTlON. 

The law of prescription, or limitation, 
is a law relating to procedure, 
having reference only to the lex 
fori. 

Where a Court entertains a cause of 
action which originated in a foreign 
country, the rule is^to adjudicate 
according to the law of that coun- 
try, y«t t|ie Couru proceeds ac^ * 
cording to the prescription of the 
cour.ti^ in which ?t exercises juris 
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d ration. [_Uer Highness Rttckma-- 1 
boye, vC** Lulloobhoy ■ Mottichund’] 

234 


PRINCIPAL AND AGENT. 

The payee of promissory notes of 
the East India Company, by a 
power of attorney, authorised his 
iigencs at Calcutta to *^sell, en- 
dorse, and assign " the ^otes. 
These notes were transferable by 
endorsement payable to bearer. 
The agents, in their character of 
private bankers, borrowed money 
of the Bank of Bengal^ offering as 
security these promissory notes. 
The Bank made the advance, and 

• the agents endorsed the notes, such 
endorsement purporting to be as 
attorney for their principal, and 
deposited them with the Bank, by 
.way of collateral security for their 
personal liability, at the same time 
authorising the Bank, in default 
of payment, to sell the notes in re- 
imbursement of the advances. The 
agents afterwards became insol- 
vent, and default having been 
made in payment, the Bank sold 
the notes, and realised the amount 
of their loan. 

Held, that the endorsement of the 
notes by the agents of the payee to 
the BanK was within the scope of 
the authority given to them by the 
power of aUorney, aiid that the 
payee could not recover in detinue 
against the Bank. [The Bank of 
Bengal v. Macleod'\ i 


KAJ. 

See 

“Zemindary.*' 

REGRATING. 

The common law offence of engross- 
ing, or regrating, applji^ only with 
respect to the necessaries of Iffe. 
[Dooiubdass Pettamberdass v. Ram- 
loll Thachoorseydass\^^i ••• log 

REGULATIONS. 

1. The permission under sec. 5 of 
Ben, Reg. IV. of 1793, I® ® 
fendant to file a supplementalan- 
swer, does not entitle him to make 
a new case, or raise a fresh issue, 
in contradiction of his former de- 
fence. 

By sec. 10 of Bepi Reg. XXVI. of 
1814, the Sudder Amin is bound 
to record a proceeding specifying 
the points at issue, and to call for 
evidence for and against the cl^im. 
[Douglas V. TheColUcior of Bengali 

2. By Ben. Reg. XI. of 1822, seg^ 

30, all underleases are extinguish- 
ed by a Government sale of the 
proprietor's lands for arrears of 
revenue, and an auction purchaser 
takes the lands clear of all under- 
tenures. [ Watson V. Sreemunt Lai 
Khafi] 447 

3. Queere — Whether the Numuk 
sayer mehals, being a sayer right, 
was not wholly abolished by Ben. 
Ucg. XXVII. of 1793, and" the 
Bengal Government, in their Sove- 
reign character, have not a right 


See “Bills of Exchange ” 



iNDEk; 


to resume. \Tht Government of 
^ Bengal v. Nawab Jafur Hossein 
Khan~\ • ••• ••• 467- 

res JUD^ATA. 

general demurrer, on the ground 
of the subject-matter of the suit 
being res judicata^ allowed to a 
suit b^iOMght in the Supreme Court 
of Bombay^ by a party claiming 
certain property, which appeared 
by th^ statements in the' Bill to 
have been th*e subject of a previous 
suit in the same* Court, in which 
the Plaintiff had intervened by 
petition, and obtained some order, 
the nature or effect of which vas 
n9t«stated,and did not appear upon 
the Record then before the Court. 
[Mtisadee Mahomed Cazuni Shera-^ 
zee V. Meerza Ally Mahomed Shoos- 
try] • ••• ••• 187 

RESUMPTION. 

Resumption by Government of A^«- 
^muk sayer mehals (saltpetre duty 
% estates) upheld : the sunuds of the 
Soobadar of Bahar, the ruling 
power previous to the Company's 
accession to the Dewanny, pur- 
porting to grant this Government 
iievenue as tnocurrery istimrary^ 
at a permanent fixed rent, being 
* declared forgeries. 

—Whether the Numuk sayer 
mehais^ being a sayer right, was 
not wholly abolished by Ben, Reg. 
.XXVII. of I793f and the Bengal 
•Government, in their Sovereign 
character, had not "^an absolute 
righf to resume. [ Government 
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of Bengal v. Naxvab Jafur Hossein 

Khan^ ... 467 

See “ Pacheet.” * 

REVENUE. 

See “ BesumI'Tion.” , 

“ Salk.” 

REVIVOR. 

See "Appeal,” 3. 

• 

SALE. 

1. Semhle, — Where property is sold 

by Government for general debts, 
and not for arrears of revenue, 
they sell only the interest of the 
debtor, and do not guarantee the 
vendee a title. \^Douglas v. The 
Collector of Benares^ 271 

2. The right to impeach a sale •f ' 
lands for arrears of Government 
revenue extends not only to the 
defaulting proprietor, but to deri- 
vative holders under him. 

By Be?i. Reg. XI of 1822, sec. 30, 
all underleases are extinguished by 
a Government sale of the pro- 
prietor's lands for arrears of reve- 
nue, and an auction purchaser 
takes the lands clear of all under- 
tenures. 

At a sale by Government for arrears 
of revenue, the Government be- 
came purchasers, and afterwards 
granted a lease of the lahds for a 
term of years, and put their les- 
sees into possession. At the time 
of the sale the lands were subject 
to an istimrary^e2i?^e. No suil»was 
instituted to Reverse the sale, but 
the Gqvernment, some time after- 
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wards, in consequence of doubts as 
to tfie lbg?Hty of the sale, offered 
to giv^j up their rights under the 
sale, and to restore the lands to 
the original proprietors, subject to 
the recognition of the claims of 
their lessees. This offer resulted 
in an arrangement between the 
Government, the original proprie- 
tors and the Government lessees, 
and eventually the original pro- 
prietors upheld the lease to the 
Government lessees to a parf of 
the lands called the Jungle Alek^l, 
fora term of years at a reduced 
rent. In a suit by the istimrary 
lessee for possession : Held (re- 
versing the decree of the Sudder 
Court), tliat by Ben, Keg. XI. of 
1822, see. 30, the istimrary lease 
Was determined by the sale for 
,, Government arrears, and, that the 
1“ arrangement by which the lands 
were restored to the proprietors, 
subject to the rights of the (to- 
vernment lessees, was in the na- 
ture of a compromise, and not such 
an unconditional restoration as 
amounted to a reversal of the sale, 
and the consequent revival of the 
istimrary lease. 

Aliter, if a suit had been brought, 
and a decree of the Court made for 
the reversal of the sale. [ Watson 
V. Sreetnunt Lai Khan'\ 447 

Bee “ Bill of Exchange.*’ 
Mortgage.’’ 

SAVER. / 

The settlement by /.he Government 
with a proprietor of the %oil, under 


the Decennial' settlement; made 
perpetual by Ben. Reg. VIII. of 
1793* related to land^revenue only, 
and not to sayer duties claimed by 
a party not upland proprietor \The 
Government !o/ Bengat v. Bawab 
Jafur Hossein Khan'\ ... 467 

SETTLED ACCOUiflS.* ^ 

Principles which regulate OiCourt of 
Equity in opening.stated and set- 
tled accounts! 

Accounts of long standing and great 
complication of a mercantile firm 
at Calcutta^ one of the partners of 
whom afterwards acted as agent in 
England^ involving charges*' for 
agency and partnership transac- 
tions, were mutually agreed to be 
investigated and closed. Aftei 
long negotiations and discussion 
respecting some of the charges, an 
agreement was come to, the parties 
agreeing to strike the general ba- 
lance at a given sum, reserving 
one item of the account, amouKf^' 
ing to a considerable sum, fot/. 
luture investigation. This re- 
served item was subsequently set 
tied by the acceptance of a Bill ol 
exchange for a lesser amount, as 
such reserved item, if opened, 
would have disarranged the settled 
general account. The Bill of e.^ 
change was dishdnoured, and an 
action brought to recover the 
amount. A bill was then filed for 
an injunction, for the cancelment 
of the Bill of exchange, *and ihfit 
the accounts so settled might be 
opened. The Supreme Cburt at 
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^CalcutU held, that the reserved 
item being^ left opeif, was evidence 
that the account was not finally 
closed, and decreed the accounts 
to be 0 ) 5 bned, rcf^^ring the cause 
to the Master. 

Jpott appeal, held by thje Judicial 
Committee (reversing such decree 
^ and disTnissing the bill, with costs), 
that the transaction amounted to 
an adji^ptment of the general ac- 
counts between the parties, subject 
to the reserved i^em which was 
ultimately settled, and tint the 
accounts so settled and closed 
could not, in the absence of fraud, 
be i;e-opened. ] McKellar v. ll'z/- 
lace] .. 372 

_ SH 1 .\S ShCT. 

Sfe " Will.” 

SHIP AND SIllPPlAf}. 

4|c warranty of seaworthiness in a 
time policy, at the commencement 
of th^ risk, is not a continuing 
obligation cast upon the assured 
while the risk is running. So 
held by the Judicial Committee, 
affirming the Judgment of the Su- 
preme Court at CalcuUi^ in an 
paction brought for a total loss, by 
stranding, within the time of the 
running of the policy, after leav- 
ing an intermediate port, the de- 
fence being, that at the time of 
Xhe loss the vessel was unseawor- 
thy by reason of an* insufficient 
crew^she having sailed from the 
intermediate port without sufficient 


hands to work the vesse^ *altffough 
she had a*sufficient crew • at the 
time she started for the voyage. 
Semhle, — There is no implied war- 
ranty of seaworthiness in a time 
policy.[J?V«^i«s V. Heycoch'\ 361 . 

SPECIFIC PEKFORMANCK 
See “ Mirasi rkjhts.” 

STATiri'ES 

(Pro^pectivc and retrospective ope- 
ration cf). 

I. The Statute, 9 Geo. IV , c. 14 (e.\- 
tended to India by the Indian Act, 
^iO, 14 of 1848), held to apply to 
an action pending in the Supreme 
Court, at the time of its introduc- 
tion into India, \The East Indite^ 
Comtany v. Oditchurn rattl\ 43'^ 
L After an action was entered in the 
Supreme Court at Calcutta^ upon 
a wager contract, wager contracts 
were declared invalid by Jhe Act of 
ihe Indian Legislature, No. 21 of 
1848. Held not to affect e.xi sting 
contracts, or actions already com- 
menced upon such contracts, there 
being no words in the Act to show 
^ the intention of the Legislature to 
aH'ect existing rights. 

Statutes arc, primd facie^ deemed to 
be prospective only*: “ Nava con^ 
stitutio fiiiuris formam imponere 
debet non prateritis,*' [^Doolubdass 
Pettatfiherdass v. Ramloll Thack- 

ooney(fgss\ ^09 

3. The English Statute of Limita- 
tions, 21^ yac,\, c. 16, extends to 
India, and applies to Hindoos and • 
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MaHlbm64^ps as well as Europeans, 
in cii^l actions in tlie Supreme 
Court. Highness Ruckma- 

hoye V. Lulloobhoy MoUkhund] 334 

SUCCESSION. 

See ^* Pachekt ” 

“ Zemindary ** 

TUMLEEKNAMAH. 

I. ‘ 

* USAGE. 

See *• Pacbeet.*’ 

“ Zemindar V.** 

VERDICT. 

Upon the reversal of the judg- 
ment of the Supreme Court at 
Calcutta^ finding for the I^laintiff, 
this Court, in the circumstances of 
the constitution of the Supreme 
Court, directed a verdict to he en- 
tend for the Defendants, instead 
of awarding a venire de novo^ \The 
Bank of Bengal v. Macleod] i 
At a trial, certain documents con- 
tained in the schedule to the an- 
swer of the Defendants to a Bill 
of Discovery, filed in Equity, were 
read as evidence for the Plaintiff, 
bnt th«» Court refused to allow the 
Defendants to read the answer to 
which* the Schedule was annexed. 
Held, that as the Supreme Court 
at Calcutta being jurymen as well 
as Judges, had refused lo allows 
the answer tOrbe rea<^ on the 
ground that such answ'er contained 
nothing material to the 'issue, 
I \vhiph could influence their ver- 


dict, a new trial on the ground of 
such refusal %ould wot be granted. 
{The East India Company v. Oodit- 
churn Paul] 43 

WAGER CONTRACT. 

Wager contracts between Ae Plain- 
tiffs and Defendants upon the^ 
price that Patna opium would 
fetch at the next Governiifent sale 
at Calcutta ; each parly knowing 
that the othef might use means to 
enhance or depress such price. 
Held, that the bidding at the sale 
by one of the Plaintiffs, though 
done colourably, and as it appeared 
only to enhance the price, was no 
fraud on the Defendants, or upon 
the public, as he had a right in 
common with all the world to bid 
at such sale, and was not precluded 
from recovering the amount of 
such wager contracts by the fact, 
that such bidding tended to bring 
about the event by which t(>«- 
wager was to be won. ^ 

Held also, that employing agents at 
such sale (all of whom were cog- 
nizant that the object was to en- 
hance the price of opium sold) to 
bid, there being no crimen fi{/si 
committed, did not constitute an 
illegal conspiracy, or such fraud 
as would vitiate Ihe wager con- 
tracts. 

The common law offence of engross- 
ing or regiating applies only with 
respect to the necessaries of life. 

By the 6th Article of the Convention 
between Great BritainMAPrance, 
the French Government had a 
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right to demand, out ol the quan- 
tities s®ld at tlfc (lovernmcnt sale, 
300 chests of opium at the average 
rate of sale. Held, that no fniud 
on fhe vendoV "as committed by 
inducing the French Consul to 
exercise that option in favour of 
the Plaintiffs. [Doohtbdass Pettam- 
fhdass V. liamhll ThacJtoorifcyditSi^ 

109 

WILL. • 

A nuncupativeVill b\ a Mahomedan 
of the Shias sect, bequeathing pro- 
perty, less in amount than one- 
third of his estate, held A'ulid by 
the Mahomedan law, and effect 
given to the bequests. 

Semhle . — Such verbal bequests would 


have been valid^in'eif if beyond u 
third of the lestatoi^s estate, pro- 
vided the heirs concurred in the 
bequests. Amin-ood-Dow- 

lah V. Sxxid Koshun Ah K/i<in\ 

ZEMINPAilY. 

Family usage and custom, li>i eight 
generations, iox w Zemindon eslaie 
in Bengal^ to descend entire lo the 
eldest son, lo the exclusion of the 
other sons, sustained. 

So held, in a suit by younger bro- 
thers against the eldest hi other, 
for a partition of the ilaka oj 
Rtnvxitpore. \_RaTX'nt Urjun Sing 
V. Raxx'iit Ghuxmam Siytg\ 160 

See “ Pachkk'i.” 
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